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About	this	Publication:

The	proper	protection	of	minority	shareholders	is	a	cornerstone	of	any	well-developed	corporate
law	system.	Pivotal	to	the	minority	shareholder’s	armoury	is	the	derivative	action.	Section	165	of
the	South	African	Companies	Act	71	of	2008	introduces	the	new	statutory	derivative	action,	and
entrusts	the	court	with	a	key	function	as	the	gatekeeper	to	the	derivative	action.	The	courts	have
an	important	filtering	function	and	may	disallow	applications	for	derivative	actions	that	are
frivolous,	vexatious	or	without	merit.	The	vital	judicial	discretion	to	grant	or	refuse	leave	to	an
applicant	to	bring	a	derivative	action	is	the	crux	of	the	new	statutory	derivative	action.	The	court
is	required	to	exercise	its	discretion	with	reference	to	three	important	but	vague	guiding	criteria
for	the	grant	of	leave	to	institute	a	derivative	action.	Thus	the	courts	have	been	entrusted	by	the
legislature	to	flesh	out	the	details,	the	contours,	and	the	practical	application	of	these	guiding
criteria.	This	crucially	endows	the	courts	with	a	dominant	and	decisive	role	in	shaping	the
effectiveness	of	this	much-needed	new	remedy.											
The	New	Derivative	Action	under	the	Companies	Act	is	primarily	aimed	at	developing	guidelines
for	the	exercise	of	the	judicial	discretion	in	the	field	of	the	new	statutory	derivative	action.	It
takes	into	account	valuable	principles	gleaned	from	other	comparable	jurisdictions	such	as
Canada,	Australia,	New	Zealand,	the	United	Kingdom	and	the	United	States	of	America.	The	book
also	discusses	the	overlap	between	the	derivative	action	and	the	oppression	remedy.
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