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SOUTH AFRICAN LAW REPORTS

Mall owner granted relief against Eskom

Shopping mall owner Resilient Properties (Pty) Ltd, who had the misfortune of having a mall
located in in a municipality that wasn't paying Eskom for electricity, invoked an impending
humanitarian disaster in getting the Gauteng High Court to grant interdictory relief against
Eskom. The High Court found that though Eskom was entitled to cut off supply to the
municipality, its knowledge of the humanitarian disaster that would follow made its decision to
do so irrational. Resilient Properties (Pty) Ltd v Eskom Holdings (SOC) Ltd and Others 2019
(2) SA 577 (GI)

Third-party-negligence defence fails in dog attack case

The plaintiff (Cloete) was attacked and seriously injured by three dogs belonging to the
defendant (Van Meyeren), and claimed damages under the actio de pauperie. Van Meyeren
raised a defence of third party negligence, arguing that a thief had left his gate open and
allowed the dogs to escape. The Port Elizabeth High Court refused to uphold the defence on
the ground that Van Meyeren was unable to prove that the alleged thief had control of the
dogs. Cloete v Van Meyeren 2019 (2) SA 490 (ECP)

Court orders that persons who qualified as advocates under former Act, be admitted
under new Act

The Grahamstown High Court came to the rescue of advocates who failed to meet the
minimum qualifications recently imposed by the Legal Practice Act 28 of 2014. The court
found that s 115 of the Act made it clear that the various applicants, who had qualified for
admission under the former Act before 1 November 2018, were entitled to be admitted and
enrolled as advocates without having to in addition satisfy the requirements of the Legal
Practice Act. Ex part Bakkes and Similar Cases 2019 (2) SA 486 (ECG)



SOUTH AFRICAN CRIMINAL LAW REPORTS

Various aspects relating to execution of search-and-seizure operations and validity
of search warrants

The court found, inter alia, that there was no reason why civilian experts should not be used
in search-and-seizure operations; Police Investigative Directorate investigators were cast in
same position as police officials for the purpose of searches; and the fact that a warrant did
not indicate whether the commissioner of oaths acted ex officio did not invalidate said
warrant. Keating and Others v Senior Magistrate and Others 2019 (1) SACR 396 (GP)

Police treating accused as non-suspect to extract admissions might not otherwise
have obtained

The police treated the accused as a non-suspect in order to extract admissions they might not
otherwise have obtained if he had been informed of his constitutional rights. Courts were
cautioned to be vigilant in examining such circumstances to protect an accused’s
constitutional right against self-incrimination. S v Bomvana 2019 (1) SACR 418 (ECM)

Criminalisation of failure to give prior notice of public gathering unconstitutional

The court found that the criminalisation of the failure to give prior notice of a gathering in
terms of 12(1)(a) of the Regulation of Gatherings Act 205 of 1993 constituted an unjustifiable
limitation of the right in s 17 of the Constitution to assemble, demonstrate, picket and
petition. S v Mlungwana and Others 2019 (1) SACR 429 (CC)
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Insolvency—Trustee—Lack of authority—Removal by Master—Not automatically invalidating
decisions taken before removal—Insolvency Act 24 of 1936, s 76.

Land—Unlawful occupation—Eviction—Statutory eviction—Whether appropriate—Obligation on
illegal occupant to provide relevant information, particularly where legally represented—Claim
of imminent homelessness contradicted by occupant’s wealthy lifestyle and ability to afford
protracted litigation—Appeal against eviction dismissed—Prevention of Illegal Eviction from
and Unlawful Occupation of Land Act 19 of 1998, s 4(7).

NM v JOHN WESLEY SCHOOL AND ANOTHER (KZD)
MASIPA ]
2018 DECEMBER 19

Education—School—Independent school—Exclusion policy—Policy excluding learners where
parents failing to pay school fees in breach of contract—Not in itself unlawful, but any decision
taken had to be reasonable; not infringe child’s right to education; in best interests of child;
and procedurally fair—Court finding that exclusion policy under which learner excluded from
exams and seated apart from fellow learners in classroom not in best interests of child and in
breach of s 29(3) of Constitution (obligation of independent school to maintain standards not
inferior to public schools)—Constitution, ss 28(2) and 29(3).



RESILIENT PROPERTIES (PTY) LTD v ESKOM HOLDINGS SOC LTD AND OTHERS (GJ)
VAN DER LINDE ]
2018 SEPTEMBER 14

Electricity—Supply—Termination—Court granting application by shopping mall owner for
interim order prohibiting Eskom from cutting electricity to local authority pending review—
Electricity Regulation Act 4 of 2006, s 21(5)(c).

SAMONS v TURNAROUND MANAGEMENT ASSOCIATION SOUTHERN AFRICA NPC AND
ANOTHER (GJ)

WINDELL J

2018 OCTOBER 15

Voluntary association—Disciplinary  proceedings—Finding and  sanction—Whether
administrative action—Promotion of Administrative Justice Act 3 of 2000.

WINGS PARK PORT ELIZABETH (PTY) LTD v MEC, ENVIRONMENTAL AFFAIRS,
EASTERN CAPE AND OTHERS (ECG)

PLASKET J

2018 AUGUST 28

Administrative law—Administrative action—Review—After failure of internal appeal—In most
cases, both decisions to be challenged.

Environmental law—Protection of the environment—Environmental authorisation—Internal
appeal against refusal—Wide appeal created—National Environmental Management Act 107 of
1998, s 43.

STANDARD BANK OF SOUTH AFRICA LTD v HENDRICKS AND ANOTHER AND RELATED
CASES (WCC)

ERASMUS J, DOLAMO J and SAVAGE J

2018 DECEMBER 18

Mortgage—Foreclosure—Judicial execution—Primary residence—Application for (i) judgment
for accelerated full outstanding balance and (ii) order declaring property executable—Money
judgment and execution claims inextricably linked, and must be sought simultaneously in
same proceedings—Court, where it considers it to be in interests of justice, may postpone
money judgment together with order for special execution.

Mortgage—Foreclosure—Judicial execution—Primary residence—Application for (i) judgment
for accelerated full outstanding balance and (ii) order declaring property executable—Practice
of banks proceeding to court to seek both money judgment and order for special execution for
‘trifling amounts’ after debtor had been in arrears for only limited time, and without any
appropriate steps having been taken to resolve matter, deprecated.
Mortgage—Foreclosure—Judicial execution—Primary residence—Service of process—
Application for order declaring primary residence specially executable must be personally
served on debtor by sheriff, alternatively in manner as authorised by court—This was so even
where domicilium citandi clause provided—Uniform Rules of Court, rule 46A.
Mortgage—Foreclosure—Judicial execution—Primary residence—Reserve price—Where court
grants order for execution against primary residence of debtor, saving exceptional
circumstances it is obliged to set reserve price—Uniform Rules of Court, rule 46A.
Execution—Sale in execution—Immovable property—Primary residence—Reserve price—
Where court grants order for execution against primary residence of debtor, saving
exceptional circumstances it is obliged to set reserve price—Uniform Rules of Court, rule 46A.



STARWAYS TRADING 21 CC (IN LIQUIDATION) AND OTHERS v PEARL ISLAND
TRADING 714 (PTY) LTD AND ANOTHER (SCA)

LEWIS JA, WALLIS JA, ZONDI JA, VAN DER MERWE JA and MATOJANE AJA

2018 DECEMBER 3

[2018] ZASCA 177

Sale—Contract—Terms and conditions—Implied and tacit terms—Terms implied by statute—
Statutory variation in price to reflect increase or decrease in customs duty payable by
importer (seller)—Constituting implied term—Inclusion of words ‘ex warehouse’ not
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