4 No. 41437 GOVERNMENT GAZETTE, 12 FEBRUARY 2018

GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF TRANSPORT
NO. 106 12 FEBRUARY 2018

PUBLICATION FOR COMMENTS: ECONOMIC REGULATION OF TRANSPORT
BILL, 2018

The Economic Regulation of Transport Bill, 2018 is hereby published for public

comments.

Any interested persons are requested to submit written comments in connection
with the Economic Regulation of Transport Bill, 2018, within 30 days from the date

of publication of this notice in the Government Gazette.

All comments should be posted to the Director-General of the Department of

Transport for the attention of Mr Moeketsi Sikhudo at:

Department of Transport
Private Bag x 193
Pretoria

0001

Or alternatively email to:

E-mail: ster@dot.gov.za

Tel: (012) 309-3014

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 12 FEBRUARIE 2018 No. 41437 5

DEPARTMENT OF TRANSPORT

ECONOMIC REGULATION OF TRANSPORT BILL, 2018

(As introduced in the National Assembly (proposed section 75); explanatory
summary of the Bill published in Government Gazette No. 41437 of
12 February 2018 )(The English text is the official text of the Bill)

(MINISTER OF TRANSPORT)

[B-2018]

This gazette is also available free online at www.gpwonline.co.za




6 No. 41437 GOVERNMENT GAZETTE, 12 FEBRUARY 2018

3

Economic Regulation of Transport Bill, 2018

Arrangement of Provisions

Arrangement of Provisions 3
Chapter 1--Interpretation, Purpose and Application......cccucimemsmmessnssmsmessnssssssssssss 7
Part A - Interpretation 7
B D T3 00 o) o 3PP 7
BRI DR 1=) g o) of = U () o 11
Part B - Purpose and Application of the Act 13
3. PUIPOSES Of ACLuuiiiiiiririrsiressissisessesessesssssssesssssssessessssessesessessssessssssssssessssssssssssesssssssessssssssssssssssssssassesns 13
4. ADPPLICAtION Of ACE it 13
Chapter 2 - National Transport Regulation ... ssssssssssssasss 17
Part A -National, Provincial and Municipal Co-operation... 17
5. Co-operative exercise of concurrent jurisSdiCtion ... 17
Part B — Minister’s Oversight of Economic Regulation 18

6. Minister’s role in constituting Regulator and Council

7. Minister may call for enquiries or inVestigations ...
8. Minister to determine annual fees and Board and Council remuneration.................. 18
9. Review and regulations ... s 20
Chapter 3 -- Economic Regulation of Transport Facilities and Services.........cccuuusersnnannes 21
Part A -Price Regulation.. 21
10. Determination of price CONLIolS ... 21
11. Extraordinary review of price CONtrolS...... s 23
Part B - Economic Oversight of Regulated Entities. 25
12. Information from regulated eNtities. ... 25
13.  Regulatory accounting and disclosure reqUIrements ........ocoeereeneeseesesesseesessesseenees 25
14. Complaints against regulated eNtities ... s 26
Part C —-Complaint Investigations by the Regulator 26
15. Direct referrals to the COUNCIL......cnnn s 26
16. Consideration of complaints by Regulator.......oneneeneeneneeneeseeseesseseesessessesseseesseses 27
17. Outcome Of INVESTIGATION ... s 28

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 12 FEBRUARIE 2018

No. 41437 7

This gazette is also available free online at www.gpwonline.co.za

4
18. (010D T T=) oo e U< o OO 28
19. [ssuance of COMPlIANCE NOTICES ..o s 29
20. Directed price CONTrol rEAUCTION. ...t 30

Part D - Review of Regulator’s Decisions 31
21. Right to appeal to Council or apply fOr reVIeW ... 31
Part E -Hearing procedures 32
22. Procedure at Council hearings ... s 32
23. Right to participate in hearing ... seeneas 33
24. Powers of Council at Rearing ...t et e 33
25. RUIES Of PrOCEAUTE ...ttt 34
26. WIENIESSES .ttt s 34
27. Decision at end Of REaTING ..ot s 34
Chapter 4--Establishment of INStItUtiONS .....cccuccrmsmnmsmmsmsmsmsmsssssess s ————— 36
Part A -Transport Economic Regulator 36
28.  Establishment of Transport Economic Regulator.......nnecnncnnsnssssssens 36
29. Governance of the Transport Economic Regulator ... 36
30. Qualifications for Board membership...... e ssesens 38
31. Conduct and conflicts of Board Members.......ccoonenrenneseenenereneeeeseesesesese e 39
32. Resignation, removal from office, and vacancies ... 40
33. Regulator’s €XECULIVE STIUCTUTES. ...t iseesse et sssse s s e es s ass s ssesasnns 41
34. Chief EXECUTIVE OffiCOT ..ottt 42
35. Appointment of eXeCUtiVe OffiCETS ...t 44
36. Resignation or removal of executive offiCers.......connnnnresnesese s 44
37. General provisions concerning Regulator functions ..., 45
38.  Development of codes of practice relating to ACt ... 47
39. Promotion of legislative and regulatory reform ... 47
40. Research and public information ... e 47
41. Relations with other regulatory authorities.......ns 48
42.  Advice and recommendations to the MiNiSter ... 50
Part B -Transport Economic Council 51
43. Establishment of Transport Economic COUNCIl......corminennireneeeseseseeesesseeeseesenene 51
44, COUNCI] MEMDBDETS ..o s s 51
45. Council functions and ProCeAUIES ... 53



8 No. 41437

GOVERNMENT GAZETTE, 12 FEBRUARY 2018

5

Part C - Administrative matters concerning Regulator and Council 54
46. Conflicting INTEIESTS ...t 54
47. 00 0 Do Lo TP 55
48. Reviews and reports by Regulator and Council........ncnnessnsneseseneseees 56
Chapter 5--Enforcement of the AcCt......ccuummsmnmmmsmmmmmmsmsssssssssssssssssssssssssssssssssssnses 58
Part A - Powers in support of investigation 58
49. Appointment of inspectors and INVESTIGALOT'S ......cwuerererremrererresreseresessessesssessesesessessesens 58
50. SUDPOENA e s 59
51.  Authority to enter and search Under Warrant. ... 60
52. Powers to enter and SEArCH ... s 61
53. Conduct of entry and SEATCH ... ssns 62
54. Claims that information is confidential ... 64
55. POWETS Of @ COUTT wutiruieeenressesresee s ssssssssssssssess s ssssssessessss s sss s st sss s ssssssssnsenas 64
Part B - Offences and Penalties 65
56. Breach of CONfIAENCE ... s 65
57. Hindering adminiStration 0f ACE ... e ssessens 65
58. Offences relating to Regulator and COUNCIl ... 66
59. Offences relating to prohibited CONAUCT ......oirireereencerreree e sessessessees 67
60. PENAITIES ..ottt e R s 67
61.  ViIicarioUs HabDility .ttt 67
Part C — Miscellaneous matters 67
62. Civil actions and JUriSAICTION ....c.cucecereerecererrerese e e s 67
63. Limitations of bringing actioN ... 68
64. SEIrVING AOCUMEIILS ...ucvuieeueeireeeeiret e et s st e e 69
65. o0 Qo) ) i - U o] 69
Chapter 6 - General ProviSIONs ... snsssssssssssssssssssssssssssssssasssnes 69
66.  Consequential amendments and transitional arrangements.........connnnncen. 69
67. Short title and COMMENCEMENT.......curecerierereee e 70
Schedule 1--Consequential AmMendments. ... —————— 71
1. Amendment of the National POIrtS ACt..... e sessessseseessessessessssesssessessessessees 71

2. Amendment of the Airports COMPANY ACL....cvrererersereerenneressessssesessesessesssssssessesesssssssesenss 72

3.  Amendment of the Air Traffic and Navigation Services Company Act......ccceeeererrereenes 74

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 12 FEBRUARIE 2018 No. 41437 9

6
4. Amendment of the National Land TranSport ACt......eensenneenssssssesssssssesenens 76
5.  Amendment of the South African National Roads Agency Limited and National
20 F 16 ESJ Vot PP 76

Schedule 2--Transitional ProviSions ... 77
O D 1= i o) () o 1P 77
2.  Exemptions from the initial application of the AcCt.......nnnnnsneees 77
3. Continuation of tariffs in force at effective date ... 77
4. Appeals and COMPIAINTS. ..o s 78
5. General preservation of regulations, rights, duties, notices and other instruments

78

LT = o4 U - L (o U 79
7.  Transition of POrtS REGUIATOT ... sssss s ssessssssssss s sssssens 79
8. Interim Administrative Arrangements for COUNCIl......ccomrnninnnenenessensessessesenenne 81

EXplanatory MemOTrandUIN .....cosessssssssssssssssssssssssnsssssssssssssssssasssssssssssssssssssssssssssnssssssssasssssssssssassnses 82

This gazette is also available free online at www.gpwonline.co.za




10 No. 41437

GOVERNMENT GAZETTE, 12 FEBRUARY 2018

Economic Regulation of Transport Bill, 2018

Chapter 1—Interpretation, Purpose and Application

Part A - Interpretation

1. Definitions

In this Act—

“Air Traffic and Navigation Services Company” means the Air Traffic and
Navigation Services Company Limited established in terms of the Air Traffic and

Navigation Services Company Act, 1993 (Act No. 45 of 1993);

“Airports Company of South Africa” means the Airports Company Limited
established in terms of the Airports Company Act, 1993 (Act No. 44 of 1993);

“annual fee” means a fee paid by each regulated entity to fund the activities of the

Regulator and the Council, as determined in terms of section 8(2);

“authorised person”, when used in respect of a concession agreement, has the
meaning set out in section 28 of the South African National Roads Agency Limited

and National Roads Act, 1998 (Act No. 7 of 1998);

“Board” means the governing body of the Transport Economic Regulator established

by section 29;

“Cabinet” means the body of the national executive described in section 91 of the

Constitution;

“Chief Executive Officer” means the person holding the office of Chief Executive

Officer of the Regulator, in terms of section 34 and 35;
“Competition Act” means the Competition Act, 1998 (Act No. 89 of 1998);
“complainant” means a person who has submitted a complaint to the Regulator in

terms of section 14;
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‘“concession agreement” means an agreement contemplated in section 27 of the South
African National Roads Agency Limited and National Roads Act, 1998 (Act No. 7 of
1998;

“confidential information” means trade, business or industrial information that
belongs to a person, firm or the state, has a particular economic value, is not generally

available to or known by others;

“Constitution” means the Constitution of the Republic of South Africa, 1996;
“Council” means the Transport Economic Council, established by section 43;

“economic regulation” means the regulation of facilities or services within the

transport sector by application of economic instruments, including regulation—
(a) by determining the price control for access to facilities or for services;
(b)  of access to facilities or services; and
(c) ofservice levels and service conditions;

“effective date” means the date that this Act came into operation in terms of section

67;

“electronic communication” has the meaning set out in section 1 of the Electronic

Communication and Transactions Act, 2002 (Act No. 25 of 2002);

“Executive Administrative Committee” means the executive structure of the

Regulator constituted in terms of section 33 (5);

“Executive Regulatory Panel” means the executive structure of the Regulator

constituted in terms of section 33 (4);

“facility” means any physical infrastructure used for the transportation of persons or

goods within the transport sector;

“inter-related” has the meaning set out in section 1 of the Companies Act, 2008 (Act

No. 71 of 2008);
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“market” means any system, institution, procedure, social relationship, infrastructure
or process by or through which the price of any goods or services are determined or

established;

“market enquiry” has the meaning set out in section 43A of the Competition Act;
“Minister” means the member of the Cabinet responsible for transport matters;
“municipal transport authority” means a regulatory authority—

(a)  established by a municipal government; and

(b)  whose mandate is implicated by the application of this Act;

“National Ports Act” means the National Ports Act, 2005 (Act No. 12 of 2005);

“National Ports Authority” means the Authority established in terms of Chapter 2 of
the National Ports Act;

“organ of state” has the meaning set out in section 239 of the Constitution;

“Passenger Rail Agency of South Africa” means the Corporation defined in section
1 of the Legal Succession to the South African Transport Services Act, 1989 (Act No.
9 of 1989), as amended by the Legal Succession to the South African Transport
Services Amendment Act, 2008 (Act No. 38 of 2008);

“person” includes a juristic person;

“premises” includes land, or any building, structure, vehicle, ship, boat, vessel,

aircraft or container;

“prescribed” means determined, stipulated, required, authorized, permitted or
otherwise regulated by a regulation made, or notice given, by the Minister in terms of

this Act;

“price control” means a method for setting the maximum price that can be charged,
or revenue that can be earned, by a regulated entity for the use of or access to its assets,

facilities or services.
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“prohibited conduct” means an act or omission—
(a)  in contravention of—

(1) this Act, or section 5(2) of the Airports Company Act, or section 5(2) of

the Air Traffic and Navigation Services Company Act; or

(i)  any condition attached to a price control that has been determined in terms

of this Act; or
(b)  that constitutes a charge greater than allowed under—
(1) a price control that has been determined in terms of this Act; or
(i1) an agreement permitted in terms of section 10 (6)(c);

“public regulation” means any national, provincial or local government legislation or
subordinate legislation, or any license, price control, directive or similar authorisation

issued by a regulatory authority or pursuant to any statutory authority;
“regulated entity” means an entity to which this Act applies in terms of—

(a) section4 (1); or

(b) adeclaration contemplated in section 4 (2);

“regulation” means a regulation made in terms of this Act;

“Regulator” means the Transport Economic Regulator established by section 28;

“regulatory authority” means an entity established in terms of national or provincial
legislation responsible for regulating an industry, or sector of an industry, but does not

include a regulated entity in terms of this Act;

“related” when used in respect of two persons, has the meaning set out in section 1 of

the Companies Act, 2008 (Act No. 71 of 2008);
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“SANRAL” means the South African National Roads Agency Limited, established in
terms of the South African National Roads Agency Limited and National Roads Act,
1998 (Act No. 7 of 1998);

“service” means any activity involved in the transportation of persons or goods within

the transport sector;

“tariff” means any charge, fee, toll or other amount that may be imposed by a

regulated entity for the use of, or access to, any transport service or facility;
“the State” includes an organ of state;

“this Act” includes any regulations made, notice or direction given, or price control

determined and published, in terms of this Act;

“Transnet” means Transnet SOC Ltd, the company contemplated in Section 2 of the

Legal Succession to the South African Transport Services Act, No. 9 of 1989; and

“transport sector” means shipping and ports, aviation, rail or road transport.

2. Interpretation

)

)

This Act must be interpreted in a manner that gives effect to the purposes set out in

section 3.

When interpreting or applying this Act, a person, court, Council, tribunal, or the

Regulator may consider appropriate—
(a)  foreign and international law;

(b) international conventions, declarations or protocols relating to the economic

regulation of transport; and

(c) any decision of a court or arbitrator in terms of this Act, to the extent that such a
decision has not been set aside, reversed or over-ruled by the High Court, the

Supreme Court of Appeal, or the Constitutional Court.
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3)

Q)

&)

If a provision of this Act requires a document to be signed or initialled by a party to a
transaction, that signing or initialling may be effected in any manner recognised by

law, including by use of—

(a) an advanced electronic signature, as defined in the Electronic Communications

and Transactions Act, 2002 (Act No. 25 of 2002); or

(b) an electronic signature, as defined in the Electronic Communications and

Transactions Act, 2002 (Act No. 25 of 2002).

If there is an inconsistency between any provision of Chapter 4 of this Act and a
provision of the Public Finance Management Act, 1999 (Act No. 1 of 1999) the

provisions of the Public Finance Management Act prevail.

In respect of any matter arising under this Act, the provisions of this Act prevail in the

case of an inconsistency between any provision of this Act, and a provision of—

(a)  the South African National Roads Agency Limited and National Roads Act, 1998
(Act. No. 7 of 1998);

(b)  the National Road Traffic Act, 1996 (Act No. 93 of 1996);
(c)  the National Land Transport Act, 2009 (Act No.5 of 2009);
(d) the National Ports Act; 2005 (Act No. 12 of 2005);

(e)  the Legal Succession to the South African Transport Services Act, 1989 (Act No.
9 of 1989);

(f)  the Air Traffic and Navigation Services Act, 1993 (Act No. 45 of 1993); or

(g) the Airports Company Act, 1993 (Act No. 44 of 1993).
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Part B — Purpose and Application of the Act

3. Purposes of Act

(1)  The purposes of this Act are to—

(a)

(b)

(c)

(d)

(e)

()

promote the development of a competitive, efficient and viable South African

transport industry contributing to economic growth and development;

promote the development of an integrated system of economic regulation of

transport of passengers and goods, through airports or ports, and by road or rail;

promote efficiency, reliability, safety and performance in the management and
operation of transport facilities and services, in accordance with recognised

international standards and public demand;

establish appropriate institutional arrangements and procedures to support the

consistent economic regulation of transport facilities and services;
enhance transparency in the management of transport facilities and services; and

promote appropriate investment in transport facilities and services.

(2) The purposes of this Act are to be pursued within the framework of prevailing

economic policy generally, and in particular in a manner that promotes—

(a)

(b)

the development of small and medium enterprises; and

the achievement of equality through measures designed to advance persons or
categories of persons historically disadvantaged by unfair discrimination in the

operation of transport facilities and services.

4. Application of Act

(1)  Subject to any exemptions contemplated in subsections (6) to (9), this Act applies to—

(a)

the following entities:
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(i) National Ports Authority;

(i1) [Transnet, and specifically its operating divisions that are engaged in the
transportation of freight by rail and the operation of port terminals][
Transnet, but only to the extent that any of its operating divisions engages
in—(a) transportation of freight by rail; or (b) operating port

terminals][A division of Transnet engaged in transporting freight by rail];
(i1i)  [A division of Transnet engaged in operating port terminals];
(iv)  The Airports Company of South Africa;
(v)  The Air Traffic and Navigation Services Company;
(vi)  The Passenger Rail Agency of South Africa;
(vii))  SANRAL;

(b)  any authorized person contemplated in section 28 of the South African National
Roads Agency Limited and National Roads Act, 1998 (Act No. 7 of 1998), in
respect of a concession agreement concluded by SANRAL on or after the
effective date of this Act, but only to the extent that such a concession agreement

expressly provides for the authorized person to be subject to this Act; and

(c) any other market, or any entity, facility or service, irrespective whether privately
or state owned, that has been declared by the Minister to be subject to the

application of this Act, in terms of subsection (2).

(2)  The Minister in consultation with the Regulator, by notice in the Gazette, may declare
that this Act applies to any market, or any entity, facility or service, irrespective
whether privately or state owned, within the transport sector, if the Minister has

determined that —
(a) any of the following circumstances apply:
(i) the facility or service is provided by only a single operator; or

(i1)  the entity, market, facility or service is not functioning competitively; and
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(b)  economic regulation can adequately address the economic consequences resulting

from the non-competitive nature of the market.

(3) In determining that an entity, or a market, facility or service within the transport sector
is not functioning competitively, as contemplated in subsection (2)(a)(ii), the Minister

must have received and considered—

(a) an opinion from the Regulator, with a finding to that effect, on the basis of

research conducted by or for the Regulator in terms of section 37(1)(f);
(b)  an opinion from the Competition Commission—

(i) after conducting a market inquiry as requested in terms of sections 7(1)

and 41(2); or

(i) on the basis of the Commission’s determination that anti-competitive

abuses have occurred within the relevant market; or

(c) a report from an independent expert, appointed either by the Minister or the
Regulator to conduct an analysis of the relevant entity, market, facility or service,

with a conclusion to that effect.

(4) Before making a declaration in terms of subsection (2), the Regulator, in the prescribed

manner and form—

(a)  must publish the relevant opinion or report contemplated in subsection (3) in the

Gazette, within the prescribed period; and

(b)  must publish in the Gazette a notice that such a declaration is being considered,

and invite public submissions in response to the notice.

(5) A declaration published by the Minister in terms of subsection (2) remains in force
until withdrawn by a further declaration by the Minister, but any such further
declaration may be made only after complying again with the requirements of

subsections (3) and (4).
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(6)  The entities, facilities or services listed in Item 2 of Schedule 2 are exempted from the

application of this Act, subject to any later declaration by the Minister in terms of

subsection (8).

(7)  The Minister in consultation with the Regulator, by notice in the Gazette, may grant

an exemption from the application of this Act to any other specific entity, facility or

service that is otherwise subject to the application of this Act if the conditions specified

in subsection (2) do not apply to that entity, facility or service.

(8)  The Minister may grant an exemption in terms of subsection (7) either—

(a)

(b)

in conjunction with a declaration in terms of subsection (2) that would otherwise

affect the entity being exempted; or

at any other time, after complying with the requirements of subsections (3) and

.

(9) A exemption set out in Item 2 of Schedule (2), or granted by the Minister in terms of

subsections (7) and (8), remains in force until withdrawn by a notice by the Minister

published in the Gazette, but any such notice may be made only after complying again

with the requirements of subsections (3) and (4).

(10) The Minister may make regulations respecting—

(a)

(b)

(c)

(d)

(e)

the appointment of independent experts;

the terms of reference of independent analyses contemplated in this section;

the timing, manner and form of notices and periods of public submissions;

procedures for requesting and considering requests for exmptions; and

other matters required for the application of this section.
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Chapter 2 - National Transport Regulation

Part A —National, Provincial and Municipal Co-operation

5. Co-operative exercise of concurrent jurisdiction

(1)  As contemplated in section 41 of the Constitution, the Minister must consult with the

responsible Member of any relevant provincial Executive Council, and with any

municipal government that has established one or more municipal transport

authorities—

(a)

(b)

to co-ordinate and harmonize the functions to be performed by the Transport
Economic Regulator, and one or more provincial authorities or municipal

transport authorities; and

as necessary, to facilitate the settlement of any dispute between the Transport
Economic Regulator, and one or more provincial authorities or municipal
transport authorities, or must refer such disputes for resolution in terms of the

Intergovernmental Relations Framework Act, 2005 (Act No. 13 of 2005).

(2)  The Transport Economic Regulator, acting on its own initiative, or at the request of

the relevant Member of the Executive Council of a province, a provincial authority, or

a municipal transport authority—

(a)

(b)

may engage with a provincial authority or municipal transport authority in co-
operative activities of research, publication, education, staff development and

training; and
in consultation with the Minister, may—

(i) engage with a provincial authority or municipal transport authority in

staff exchanges or secondments; or

(i1)) provide technical assistance or expertise to that provincial authority or

municipal transport authority.
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(3) The Regulator may engage with any relevant provincial authority or municipal
transport authority in co-operative activities to detect and suppress prohibited conduct
or offences in terms of this Act, occurring within the province, or across its provincial

boundaries.

Part B — Minister’s Oversight of Economic Regulation

6. Minister’s role in constituting Regulator and Council

(1)  The Minister appoints persons as members of the Board of the Transport Economic
Regulator, or as members of the Transport Economic Council, in accordance with

sections 29 and 44, respectively.

(2)  The Minister has exclusive authority to remove from office the members of the Board,
or of the Council, but only in the circumstances contemplated in sections 32, and 44

(11), respectively.

7. Minister may call for enquiries or investigations

(1)  The Minister, by notice in the Gazette, may direct the Regulator to request a market
enquiry, in terms of section 41 (2), in relation to any economic aspect of the transport

sector.
(2) Atany time, the Minister may —

(a) give a written direction to the Regulator to investigate any matter or
circumstances with respect to the purposes of this Act, whether or not those
circumstances appear at the time of the direction to amount to a possible

contravention of this Act; or

(b)  consult with the Regulator on any matter arising under this Act.

8. Minister to determine annual fees and Board and Council remuneration

(1)  Each year, the Regulator and the Council must prepare and submit to the Minister a

joint proposal in the prescribed manner and form, requesting the setting of an annual
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fee to be paid in the following financial year by each regulated entity under this Act,

to give effect to the following principles:
(a)  the regulated entities are to bear the cost of the Regulator and the Council; and

(b) there must be general proportionality between the cost of regulating each
regulated entity, service or facility and the extent of its contribution to the shared

revenue pool for the Regulator and the Council.

(2)  The Minister, in consultation with the Minister of Finance must determine, and publish

by notice in the Gazette —

(a)  the annual fee to be paid by each regulated entity which may be different for

different entities or categories of entities;

(b)  aformula for sharing, between the Regulator and the Council, the revenue raised

by those annual fees; and

(c) regulations establishing a framework for allocating and attributing the costs of the
Regulator and Council among the regulated entities in a manner generally

consistent with the principles set out in subsection (1).

(3)  The formula for sharing the revenue raised from annual fees, to be determined in terms
of subsection (2) (b), must ensure that the Regulator and Council each receive an
adequate revenue flow, independent of each other, as appropriate to perform their
functions and ensure their financial viability, having regard to any other source of

funding contemplated in section 47 (1).

(4)  Any dispute arising out of or relating to the annual fees, the formula for sharing those
fees or the remittance of the fees referred to in this section, must be referred to the

Minister for resolution, in consultation with the Minister of Finance.

(5) The Minister, in consultation with the Minister of Finance must determine, in
accordance with section 47 (4)(a), the remuneration of the members of the Board and

members of the Council.
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9. Review and regulations

(1) At least once every five years, the Minister must conduct a review of the exercise of
the functions and powers of the Regulator and of the Council, relative to the policy

and purposes of this Act.
(2) The Minister, by notice in the Gazette—

(a) may make any regulations expressly authorised or contemplated elsewhere in this

Act;

(b) on the recommendation of the Council, may make regulations relating to the

functions of the Council, including—
(i) forms;
(i1))  time periods;
(ii1)  information required;
(iv)  additional definitions applicable to those regulations;
(v) filing fees;
(vi) access to confidential information; and
(vii))  manner and form of participation in Council procedures; and

(c) may make regulations regarding any matter that may be considered necessary or

expedient to prescribe in order to achieve the objects of this Act.

(3)  Atleast 30 business days before making any regulations in terms of subsection (2), the

Minister must publish the proposed regulations for public comment.

(4) The Minister must prescribe at least three official languages to be used by the
Regulator, and by the Council, in any documents it is required to deliver in terms of
this Act, for all or any part of the Republic, in accordance with the Use of Official
Languages Act, 2012 (Act No. 12 of 2012).
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Chapter 3 — Economic Regulation of Transport Facilities and Services

Part A —Price Regulation

10. Determination of price controls

(D

2

3)

Q)

Every regulated entity is subject to price regulation in accordance with a price control

approved by the Regulator in the prescribed manner.

The price control for a regulated entity may comprise—

(a)  aschedule of tariffs, charges, fees, tolls or other amounts that may be imposed by
the regulated entity for the use of, or access to, any transport service, or facility

offered by that regulated entity;

(b)  alimit on the total amount of revenue it may raise from the facilities and services

offered by it;

(c) a limit on the return it may derive from the assets utilized by it to provide its

facilities and services; or

(d) any other appropriate pricing method, including any combination of the methods

contemplated in paragraphs (a) to (c).

Each regulated entity must submit a proposal to the Regulator, at the prescribed
intervals and in the prescribed manner and form, requesting approval of a price control

for the facilities and services offered by that regulated entity.

When considering a proposal submitted in terms of this section, the Regulator—

(a)  must consult with interested parties and the public in the prescribed manner and

form;

(b)  must determine whether the proposal is fair and reasonable, after considering all

relevant circumstances, including—

(1) the regulated entity’s operating efficiency and effectiveness;
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(i1))  the need for investment and security of supply in the regulated market;

(iii)  the opportunity cost of capital including the average rate of return on
other domestic or international facilities or services having similar or

comparable risk;

(iv) any reasonable cost differentials between the different types of facilities
or services provided, arising due to geographical location or any other

characteristic that the Regulator may deem relevant;

(v) the likely effect of the proposed price control on the economy,

employment, consumers and small or medium enterprises;

(vi) any advantage or disadvantage an operator has as a result of state

investments, transfers, laws and regulation; and
(vii)  any other specific criteria prescribed by regulation.

(5) The Regulator must consider each price control proposal on its merits in terms of

subsection (4), and may—
(a)  determine the price control —
(1) as requested by the regulated entity, with or without conditions; or
(i1)  as varied by the Regulator, with or without conditions; or

(b)  require the regulated entity to submit a new or additional request, addressing any
concerns that the Regulator may require, which may include a requirement to

propose a different price control than originally proposed.
(6)  When determining a price control, the Regulator may impose conditions that—
(a) provide for an annual adjustment to reflect changes in the relevant price index;

(b)  set service standards in respect of any activity that is subject to the price control;

or
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(c) permit the relevant regulated entity to enter into an agreement with any other

person to charge and pay at a rate other than set by the price control.
(7)  An agreement contemplated in subsection (6)(c) must be lodged with the Regulator.
(8) A price control, or any amendment to it, as determined by the Regulator—

(a) must be published by the Regulator in the Gazette or in any other appropriate

manner,

(b) takes effect on a date determined by the Regulator by notice in the Gazette or in

any other manner contemplated in paragraph (a); and

(c) remains in effect until it has been withdrawn or replaced by a notice in the Gazette

or in any other manner contemplated in paragraph (a), subject to—

(i) any decision of the Council in terms of section 21, or of a court after a

review in terms of section 27 (5); or
(ii)  any subsequent reduction in terms of section 20.

(9) Inrespect of any facilities or services that are offered by a regulated entity and subject
to a price control contemplated in subsection (2)(a), the regulated entity must not

charge any person more than the maximum established—

(a) in accordance with the price control as determined and published by the

Regulator, or as subsequently reduced in terms of section 20; or

(b) by agreement to the extent permitted in terms of subsection (6)(c).

11. Extraordinary review of price controls

(I) At any time after a price control takes effect, the Regulator may conduct an
extraordinary review if the Regulator is satisfied that reasonably unforeseeable
changes in economic demand, input costs, technology, the regulatory environment or
other similar factors have affected the regulated entity sufficiently to constitute a threat
to its economic sustainability during the current price control period and thus justify

an early review of the price control.
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(2)  The Regulator may conduct a review in terms of subsection (1) either—

(a)  onits own initiative; or

(b)  on application, in the prescribed manner, from—

(i) the relevant regulated entity, or

(i1))  the Minister; or

(i1i)  another person directly affected by that price control.

(3)  Section 10 applies to an intermediate review in terms of this section.
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Part B — Economic Oversight of Regulated Entities

Information from regulated entities

Each regulated entity must submit to the Regulator, in the prescribed manner and form—

(a)

(b)

(c)

(d)

(e)

statistical information related to the transport facilities or services that it provides,

or has licensed others to provide;

forecasts of demand for the transport facilities or services that it provides, or has

licensed others to provide;

development plans for the facilities it operates, or has licensed others to operate,

or the services that it provides or has licensed others to provide;

any material change in the control of persons it has licensed to operate facilities

or provide services; and

any other similar or ancillary information reasonably required by the Regulator,

or prescribed in terms of this Act.

Regulatory accounting and disclosure requirements

(1) The Regulator must define, develop, publish and administer standards for the

preparation and presentation, by regulated entities, of financial and other relevant

information to be considered in any price control determination or review, including

the criteria to be used for the valuation and allocation of assets by regulated entities.

(2)  Each regulated entity must submit financial and other relevant information to the

Regulator in accordance with the standards and criteria established in terms of

subsection (1).

(3) The Regulator may require a regulated entity to have an independent review of the

financial and other relevant information contemplated in this section.
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(4) A review required in terms of subsection (3) may be carried out by the regulated
entity’s auditor, or by an alternative auditor nominated by the Regulator in consultation

with the regulated entity.

14. Complaints against regulated entities

(1)  Any person may file a complaint with the Regulator, in the prescribed manner and

form, alleging that a regulated entity —

(a)  has unreasonably or improperly refused to issue a license or amended licence to

the complainant;

(b)  has unreasonably or improperly taken a decision that adversely affects the rights

of the complainant;

(c) has failed to provide access to transport facilities or services in a non-

discriminatory, fair and transparent manner;

(d) treats its own operations, or those of its subsidiary, more favourably than, and

derives an unfair competitive advantage over, other providers of services;

(e) has failed to meet the service standards attached to a price control;

(f)  impedes the efficiency of inter-modal transport operations; or

(g) has engaged in prohibited conduct.

(2) The Regulator must consider or investigate every complaint in accordance with the

provisions of Part C, and the regulations.

Part C —Complaint Investigations by the Regulator

15. Direct referrals to the Council

(1)  Upon receiving a complaint in terms of section 14 (1)(a) or (b), the Regulator—
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(a) may refer the complaint directly to the Council, to be considered in accordance
with this section, if the regulator has concluded that the complaint does not raise

issues of general economic or public policy concern in terms of this Act; or

(b)  otherwise, must consider the complaint in terms of section 16.

(2)  If the Regulator refers a complaint to the Council in terms of subsection (1)(a)—

(a)  the Regulator is not a party to the Council proceedings; and

(b)  the Council must consider that complaint as an appeal by the complainant against

the decision by the relevant regulated entity.

(3) The Council must conduct a hearing of each matter referred to it in terms of this section

in accordance with the provisions of section 22.

(4)  After considering a complaint referral under this section, the Council must confirm,

set aside or vary the decision by the regulated entity.

(5) Ifthe Council has set aside a decision, as contemplated in subsection (4), the relevant

regulated entity may either—

(a) abandon the decision that was the subject of the complaint, in which case it is a

nullity; or

(b)  consider the matter afresh, having regard to the Council’s reasons for setting aside

the decision that was the subject of the complaint, and take a new decision.

16. Consideration of complaints by Regulator

(1)  Unless it has referred a complaint to the Council in terms of section 15, the Regulator,

upon receiving a complaint, may—

(a) issue a notice of non-referral to the complainant in the prescribed form, if the

complaint—

(1) appears to be frivolous or vexatious; or
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18.

(i) does not allege any facts which, if true, would constitute grounds for a

remedy under this Act;

(b)  refer the complaint to another regulatory authority with jurisdiction over the

matter for investigation; or
(c) direct an inspector to investigate the complaint as quickly as practicable.

(2) At any time, the Regulator, acting on its own initiative, may direct an inspector to
commence an investigation into any matter contemplated in section 14 (1)(c) to (g),

despite not having received a complaint in terms of that section.

(3) Atany time during an investigation, the Regulator may designate one or more persons

to assist the inspector conducting the investigation.

Outcome of investigation
After receiving a report of an investigation, the Regulator may—
(a) issue a notice of non-referral to the complainant in the prescribed form;

(b)  refer the matter to the National Prosecuting Authority, if the Regulator alleges

that a person has committed an offence in terms of this Act;
(c) propose a draft consent order, in terms of section 18;
(d)  issue a compliance notice in terms of section 19; or

(e)  direct a price control reduction, in terms of section 20.

Consent orders

(1) If a matter has been investigated by the Regulator, and the Regulator and the
respondent agree the proposed terms of an appropriate order, the Council, without
hearing any evidence, may confirm that agreement as a consent order, in accordance

with Section 45 (1)(b), and file it with the High Court.
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(2) Without limiting the generality of subsection (1), a consent order may include a

directed price control reduction contemplated in section 20.

(3)  With the consent of a complainant, a consent order confirmed in terms of subsection

(1) may include an award of damages to that complainant.

19. Issuance of compliance notices

(1)  Subject to subsection (2), the Regulator may issue a compliance notice in the
prescribed form to the respondent in any investigation conducted by the Regulator in

terms of section 16.
(2) A compliance notice contemplated in subsection (1) must set out—
(a)  the person, association or entity to whom the notice applies;
(b)  the provision of this Act, or another Act, that has not been complied with, if any;

(c)  details of the nature and extent of the non-compliance or other reason for issuing

the notice;

(d) any steps that are required to be taken and the period within which those steps

must be taken; and
(e) any penalty that may be imposed in terms of this Act if those steps are not taken.
(3) A compliance notice issued in terms of this section remains in force until—
(a) 1itis set aside by the Council or a Court; or
(b) the Regulator issues a compliance certificate contemplated in subsection (4).

(4)  If'the requirements of a compliance notice issued in terms of subsection (1) have been

satisfied, the Regulator must issue a compliance certificate.

(5) Ifaperson, association or entity to whom a compliance notice has been issued fails to

comply with the notice, the Regulator may either—
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(6)

(a) refer the matter to the National Prosecuting Authority for prosecution as an

offence in terms of section 59; or
(b) direct a price control reduction, in terms of section 20,
but may not do both in respect of any particular compliance notice.

Any person, association or entity issued with a notice in terms of this section may
appeal to the Council, or apply to the Council for a review, in the prescribed manner

and form within—
(a) 15 business days after receiving that notice; or

(b)  alonger period as may be allowed by the Council on good cause shown.

20. Directed price control reduction

(D

2)

In the circumstances contemplated in section 17 (e), 18 (2), or 19 (5)(b), the Regulator
may direct a reduction in the current applicable price control for any facilities or

services provided by a regulated entity.

When determining an appropriate reduction, the Regulator must consider the following

factors:
(a)  the nature, duration, gravity and extent of the contravention or other conduct;
(b)  the market circumstances in which the contravention or other conduct took place;

(c) any undue increase in profit directly derived from the contravention or other

conduct;

(d) any loss or damage suffered by third parties as a result of the contravention or

other conduct;
(e) any potential negative effect on third parties resulting from the reduction;

(f)  the ability of such a reduction to correct any economic distortion resulting from

the regulated entity’s conduct;
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any similar previous contraventions or similar conduct by the respondent; and

the level of cooperation of the respondent during the investigation.

(3) A reduction in terms of this section—

(2)

(b)

(c)

applies only from the date on which the Regulator issues a direction in terms of

this section;
may be either—
(1) temporary, for a period determined by the Regulator; or
(i) permanent, until the expiry of the price control that is being reduced; and

may apply to all, or any particular, facilities or services to which the price control

applies.

(4) The total annual financial cost of the reduction to the regulated entity may not exceed

more than 10% of the entity’s annual turnover of its regulated business during the

regulated entity’s preceding financial year.

(5)  When areduction has been imposed, the regulated entity must take reasonable steps to

publicize the fact of the reduction and the extent, duration and reason for the reduction.

Part D — Review of Regulator’s Decisions

Right to appeal to Council or apply for review

(1) A person contemplated in subsection (2) may appeal to the Council against, or apply

to the Council for a review of, a certificate, notice, determination, ruling or other

decision issued or made by the Regulator in respect of—

(a)

(b)

the determination of a price control by the Regulator in terms of Part A of this

Chapter;

a complaint contemplated in section 15 and investigated by the Regulator in terms

of section 16; or
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(c) adirected price control reduction in terms of section 20.

(2)  The persons who may appeal or apply to the Council are—

(a)  The Minister; or

(b) any person adversely affected by a certificate, notice, decision, determination or

ruling issued or made by the Regulator.

(3) After hearing—

(a)  anappeal from a decision of the Regulator, the Council may confirm the decision,

set it aside, modify it, or refer it back to the Regulator, subject to section 27; or

(b)  an application for review of a decision of the Regulator, the Council may confirm

the decision, or refer the matter back to the Regulator

(4) Ifrequested to do so by an appellant or applicant for review, the Council may issue an

order suspending the decision under appeal or review—

(a)  until the Council has determined the appeal or application for review; or

(b) in the case of a directed price control reduction, only if the applicant can

demonstrate exceptional circumstances in favour of such an order.

Part E —Hearing procedures

22. Procedure at Council hearings
(1)  Hearings of any matter by the Council—

(a)  must be conducted expeditiously and in accordance with the principles of natural

justice; and

(b) may be conducted as informally as possible, consistent with paragraph (a).

(2)  When hearing proceedings are open to the public, the person presiding at the hearing
may exclude members of the public, or specific persons or categories of persons, from

attending the proceedings—
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(a) if evidence to be presented is confidential information, but only to the extent that

the information cannot otherwise be protected;

(b) if'the proper conduct of the hearing requires it; or

(c)  for any other reason that would be justifiable in civil proceedings in a High Court.

(3)  The Chairperson of the Council must assign each matter referred to the Council to a

panel constituted in accordance with section 45 (3).

23. Right to participate in hearing

The following persons may participate in any hearing contemplated in this Part, in person or
through a representative, and may put questions to witnesses and inspect any books,

documents or items presented at the hearing:

(a)  the Regulator;

(b)  the applicant or complainant, and the respondent;

(c)  the Minister; and

(d) any other person who has a material interest in the hearing, unless that interest is

adequately represented by another participant.

24. Powers of Council at hearing

The Council may—

(a)  direct or subpoena any person to appear at any specified time and place;

(b)  question any person under oath or affirmation;

(c)  subpoena or order any person—

(i) to produce any book, document or item necessary for the purposes of the

hearing; or

(ii))  to perform any other act in relation to this Act; and
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(d) give directions prohibiting or restricting the publication of any evidence given to

the Council.

Rules of procedure
Subject to the requirements of this Act, the Council—
(a)  must establish rules for its proceedings; and

(b) may determine any matter of procedure for a particular hearing, with due regard

to the circumstances of the case.

Witnesses
(1)  Every person giving evidence at a hearing must answer any relevant question.

(2) The law regarding a witness’s privilege in a criminal case in a court of law applies

equally to a person who provides information during a hearing.

(3) During a hearing, the person presiding may order a person to answer any question, or

to produce any article or document, subject to subsection (4).

(4)  Section 50 (4) and (5) apply to any person questioned, or any evidence given, at a

hearing in terms of this section.

Decision at end of hearing

(1)  Atthe conclusion of a hearing, the panel that heard the matter must publish a decision,
together with written reasons for the decision. The decision supported by a majority of

the members of the Panel is the decision of the Council in that matter.

(2)  When considering an appeal or review of a price control determined by the Regulator,

the Council must—
(a)  assess the—

(1) process followed by the Regulator in approving the price control; and
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(i1))  general reasonableness of the price control; and

(b) either affirm the price control as determined by the Regulator, or refer the price

control back to the Regulator for re-consideration.

(3) When considering an appeal or a review of a compliance notice, or price control

reduction notice, the Council may confirm, modify or cancel all or part of the notice.

(4)  If the Council confirms or modifies all or part of a compliance notice, the applicant
must comply with that notice as confirmed or modified, within the time period

specified in it.

(5) A decision by the Council may be taken on review to the High Court, subject to its

rules.

(6) When exercising its powers in terms of section 21 (3), the Council may confirm,

modify or set aside all or any part of a ruling or decision.
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Chapter 4—Establishment of Institutions

Part A —Transport Economic Regulator

28. Establishment of Transport Economic Regulator

(I)  The Transport Economic Regulator is established as an organ of state within the

public administration, but as an institution outside the public service.
(2) The Regulator is—
(a)  ajuristic person, with jurisdiction throughout the Republic;
(b) is independent, and subject only to the Constitution and the law;
(c)  must be impartial and perform its functions without fear, favour or prejudice; and
(d) must exercise the functions assigned to it in terms of any law in—
(i) the most cost-efficient and effective manner; and

(i1)  accordance with the values and principles mentioned in section 195 of the

Constitution.

(3) Onany matter concerning the governance of the Regulator, or that this Act or any other
legislation requires to be determined by the Board, a decision supported by a majority

of all of the members of the Board is the decision of the Regulator.

(4)  On any matter not contemplated in subsection (3), a decision taken, in accordance with
this Act and the Regulator’s operational rules, by a majority of the members of the

Executive Regulatory Panel is the decision of the Regulator.

29. Governance of the Transport Economic Regulator
(1)  The Transport Economic Regulator is governed by a Board comprising—
(a) 5 non-executive members appointed by the Minister; and

(b)  the Chief Executive Officer, who serves on the Board subject to subsection (8).
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Each non-executive member of the Board serves on a part-time basis, and for a term

of 4 years, subject to subsection (3).

When the first appointments are made to the Board, or at any time there is a complete

simultaneous turnover of the Board’s non-executive membership, the terms of the

non-executive Board members must be varied, so that some are appointed to serve

for 3 years, and the remainder for 4 years.

A non-executive member may be re-appointed to a second term, subject to section 30.

The Minister must designate a non-executive member to be the Chairperson of the

Board.

The Board must—

(a)  guide the strategic development of the Regulator;

(b) oversee and ensure the effective and efficient use of the Regulator’s resources;

(c)  ensure that the Regulator is in compliance with all its legal requirements and its
reporting and financial accountability obligations;

(d) approve and monitor compliance with the procedures for the consideration of
regulatory matters by the Executive Regulatory Panel;

(e) appoint and oversee the performance in office of the Chief Executive Officer and
each Executive Officer;

(f)  provide advice to the Chief Executive Officer, upon request in terms of section
34 (1)(c) or (d), on any matter concerning the functioning of the Regulator.

The Board—

(a)  must not interfere in the procedures or decisions of the Executive Regulatory
Panel in the performance of its regulatory functions;

(b)  may refer to the Minister any matter concerning the functioning of the Transport

Economic Regulator; and
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(c) 1is the Accounting Authority of the Regulator, in terms of the Public Finance
Management Act (Act No. 1 of 1999).

The Chief Executive Officer is an ex officio member of the Board, who—

(a) has a vote in any decision by the Board or a Board committee relating to the

appointment, performance evaluation, and dismissal of Executive Officers; but

(b) may not otherwise vote in Board or Board committee meetings.

Proceedings of the Board, and any decisions taken by a majority of the members

present and entitled to participate in those decisions, are valid despite the fact that—

(a)  there may have been a vacancy in the Board at the time;

(b) amember of the Board failed to disclose an interest as required by section 31(3);

or

(c) a member of the Board, who had an interest contemplated in section 31(3),
attended those proceedings, participated in them in any way, or directly or

indirectly influenced those proceedings.

30. Qualifications for Board membership

&)

)

Each person appointed as a non-executive member of the Board must—
(a)  be suitably qualified, with experience in economics, law or accounting; and

(b)  submit to the Minister a written declaration stating that the person is not subject

to any disqualification in terms of subsection (2).

A person may not be appointed, or remain, as a non-executive member of the Board if

that person—

(a) is an office bearer of any party, movement, organisation or body of a partisan

political nature;

(b)  personally—
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(i) has or acquires a direct financial interest in, or is a director of, a regulated

entity; or

(i1)  has been in the 3 years preceding the appointment, or becomes, a director
of an entity or enterprise that is subject to regulation in terms of this Act;

or

(i1i)  has or acquires an interest in, or is a director of, a business or enterprise
that may conflict or interfere with the proper performance of the duties of

a member of the Board;

is related to a person who has an interest in, or is a director of, a business or

enterprise contemplated in paragraph (b);

is an unrehabilitated insolvent;

is subject to an order of a competent court holding the person to be mentally unfit

or disordered;

is subject to an order of a competent court declaring the person to be a delinquent
director, or placing the person under probation, in terms of section 162 of the

Companies Act, 2008 (Act No. 71 of 2008);

has been convicted of an offence committed after the Constitution of the Republic
of South Africa, 1993 took effect, and sentenced to imprisonment without the

option of a fine; or

has been removed from an office of trust.

Conduct and conflicts of Board members

(D

2

A non-executive member of the Board must promptly inform the Minister in writing

if the member, or a person who is related or inter-related to the member, acquires an

interest that is, or is likely to become, an interest contemplated in section 30(2)(b).

A non-executive member of the Board must not—

(2)

engage in any activity that may undermine the integrity of the Regulator;
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(b) attend, participate in or influence the proceedings during a meeting of the Board,
if, in relation to the matter before the Board, that member, or a related or inter-
related person, has an interest that precludes that member from performing the

functions of a member of the Board in a fair, unbiased and proper manner;

(c) vote at any meeting of the Board in connection with a matter contemplated in

paragraph (b);

(d) make private use of, or profit from, any confidential information obtained as a

result of performing that person’s functions as a member of the Board; or

(e)  divulge any information referred to in paragraph (d) to any third party, except as

required as part of that person’s official functions as a member of the Board.

If, at any time, it appears to a member of the Board that a matter being considered by
the Board at a meeting concerns an interest of that member, or of a related or inter-

related person, referred to in section 30 (2)(b), that member must—

(a) immediately and fully disclose the nature of that interest to the meeting; and

(b)  withdraw from the meeting to allow the remaining members to discuss the matter
and determine whether the member should be prohibited from participating in any

further proceedings concerning that matter.

The disclosure by a member of the Board in terms of subsection (3)(a), and the decision
by the Board in terms of subsection (3)(b), must be expressly recorded in the minutes

of the meeting in question.

Resignation, removal from office, and vacancies

(1)

()

A non-executive member of the Board may resign by giving to the Minister—

(a)  three months written notice; or

(b) less than three months written notice, with the approval of the Minister.

The Minister, after taking the steps required by subsection (3), may remove a non-

executive member of the Board, only if that member has—
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(a) become disqualified in terms of section 30 (2);
(b)  acted contrary to section 31 (1) or (2);

(c) failed to disclose an interest or withdraw from a meeting as required by section

31 (3); or
(d) neglected to properly perform the functions of their office.

(3) Before removing a person from office in terms of subsection (2), the Minister must

afford the person an opportunity to state a case in defence of their position.

(4)  Upon the expiry of a non-executive Board member’s first term of office, the member

may be re-appointed to a further term, subject to section 30.

Regulator’s executive structures

(1) The powers and functions of the Regulator are to be exercised and performed, in
accordance with this Act and the Regulations, by its executive officers, staff and

contractors, functioning within the following offices and structures:
(a)  The Chief Executive Officer, who—

(i) has the powers and functions set out in section 34 or elsewhere in this

Act; and
(ii)) is appointed in terms of section 35;
(b) A number of Executive Officers, as—

(i) established by the Board on the recommendation of the Chief Executive

Officer in terms of subsection (2); and
(ii)) appointed in terms of section 35;
(c)  The Executive Regulatory Panel, as described in subsection (4); and

(d) The Executive Administrative Committee, as described in subsection (5).
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(2) The Chief Executive Officer must recommend to the Board the establishment of at
least three positions to be filled by Executive Officers, and the proposed mandate for

each of those positions.

(3) Each Executive Officer is responsible for matters pertaining to the functions of the

Regulator, as assigned by the Chief Executive Officer.
(4) The Executive Regulatory Panel—

(a) comprises the Chief Executive Officer and a minimum of three Executive

Officers;
(b) collectively makes decisions on all regulatory matters in terms of this Act; and

(c)  must establish internal procedures governing the consideration of the regulatory

matters assigned to it and the issuing of regulatory decisions..
(5) The Executive Administrative Committee —

(a) comprises the Chief Executive Officer and any other officers or staff of the
Regulator, as determined by the Board on the recommendation of the Chief

Executive Officer; and

(b) considers and may determine internal administrative matters concerning the

functioning of the Regulator.

(6) The Board, on the recommendation of the Chief Executive Officer, may establish other

Executive committees to address particular matters.

34. Chief Executive Officer
(1)  The Chief Executive Officer—

(a) must provide administrative support to facilitate the Board carrying out its

functions;

(b) must provide advice to the Board on any matter that this Act, or any other

legislation, requires the Board to determine;
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(c)

(d)

(e)
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must refer any regulatory matter arising under this Act to the Board for an

advisory opinion, if requested to do so by the Executive Regulatory Panel; and
may make a referral contemplated in paragraph (c) at any other time; and

is not bound by any advisory opinion given by the Board in terms of paragraph

(c) or (d).

The Chief Executive Officer may—

(a)

(b)

(c)

(d)

retain employees or contractors to assist in performing the functions of the

Regulator, other than the Executive Officers;

assign any management or other duties to employees of the Regulator, who have
appropriate skills to assist in the management, or control over any function of the

Regulator;

delegate, with or without conditions, any of the powers or functions of the Chief
Executive Officer to any suitably qualified employee of the Regulator, but any
such delegation does not divest the Chief Executive Officer of responsibility for

the exercise or any power or performance of any duty; and

may establish temporary or permanent staff or administrative committees to

advise the Regulator on any technical, administrative or financial matter.

The Chief Executive Officer—

(a)

(b)

is responsible for all matters pertaining to the functions of the Regulator; and

is responsible to the Board for—

(i) all income and expenditure of the Regulator;

(i1)  all revenue collected by the Regulator; and

(iii)  all assets, and the discharge of all liabilities, of the Regulator.
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35.

36.

Appointment of executive officers

&)

2)

3)

4

&)

(6)

(7

The Board must appoint suitably qualified persons, with experience in economics, law,
accounting or the transportation industry, as Chief Executive Officer, and as Executive

Officers of the Regulator.

A person may not be appointed, or continue to hold office, as Chief Executive Officer
or Executive Officer if that person is subject to any disqualification that would apply

to a member of the Board, as set out in section 30(2).
The Chief Executive Officer holds office for a term of four years.

A person may be re-appointed as Chief Executive Officer on the expiry of the

person’s first term of office.

Each Executive Officer—
(a)  holds office for a term of four years, subject to subsection (6); and
(b)  may be re-appointed on expiry of each term.

When the first appointments of Executive Officers, other than the Chief Executive
Officer are made, or if at any time there is a complete simultaneous turnover in their
ranks, the terms of those Executive Officers must be varied, so that some are

appointed to serve for 3 years, and the remainder for 4 years.

On the recommendation of the Chief Executive Officer, the Board must designate,
for each Executive Officer position, a non—executive member of the staff of the
Regulator to serve as an alternate for the Executive Officer in the case of any absence

of the incumbent Executive Officer, or vacancy in the position.

Resignation or removal of executive officers

(M

2

The Chief Executive Officer, and any Executive Officer, may resign by giving three

months’ notice in writing to the Board.

The Board—
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must remove the Chief Executive Officer or an Executive Officer who ceases to

qualify for that office in terms of section 35 (2); and

otherwise may remove the Chief Executive Officer or Executive Officer only for—

(i)  serious misconduct;
(i) permanent incapacity;

(iii) gross incompetence, gross mis-management or substantial failure to

perform the person’s official functions; or

(iv)  contravening section 46, or engaging in any other activity that may

undermine the integrity of the Regulator.

37. General provisions concerning Regulator functions

(1)  The Regulator must carry out the functions and exercise the powers assigned to it by

or in terms of this Act or any other national legislation and, in particular, must—

(a)

(b)

(c)

(d)

(e)

()

exercise economic regulation of transport facilities and services in line with
prevailing national economic policy contemplated in section 3, and national

strategic objectives;
regulate the provision of adequate and efficient transport facilities and services;

promote efficiency through competition within, and regulation of, transport

facilities and services;
promote competitively equitable access to transport facilities and services;
promote appropriate investment in transport facilities and services;

research market structures and service delivery to determine whether or not
particular entities, markets, facilities or services within the transport sector are

functioning competitively;
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2)

3)

Q)

(2

(h)

@

@

request market enquiries in accordance with section 41 (2);

determine price controls for transport facilities and services in accordance with
Part A of Chapter 3 and, for that purpose, may determine methods of price

regulation as appropriate for the economic circumstances of regulated entities;

monitor and enforce compliance with this Act, and with any service levels and

other conditions of price controls; and

investigate complaints contemplated in section 14, and initiate investigations in

terms of section 16 (2).

In carrying out its functions, the Regulator may—

(a)

(b)

have regard to regional or international developments in the field of economic

regulation of transport; and

consult any person, organisation or institution with regard to any matter.

In respect to a particular matter within its jurisdiction or responsibility, the Regulator

may exercise its responsibility by way of an agreement contemplated in section

413)(c).

The Regulator, with the concurrence of the Minister, may issue directives relating to

the functions of the Regulator, including—

(a)

(b)

(c)

(d)

(e)

()

forms;

time periods;

information required;

filing fees;

access to confidential information; and

manner and form of participation in Regulator procedures.

This gazette is also available free online at www.gpwonline.co.za




50 No. 41437 GOVERNMENT GAZETTE, 12 FEBRUARY 2018

47

38. Development of codes of practice relating to Act

The Regulator may develop, and promote the voluntary use of, codes of practice in respect

of any matter to better achieve the purposes of this Act.

39. Promotion of legislative and regulatory reform

(1)  Inorder to better achieve the purposes of this Act in relation to laws that govern matters
affecting the economic regulation of transport facilities and services, the Regulator

must—

(a)  identify any international agreement, or any national or provincial legislation, or

other public regulation, that—
(i) affects the economic regulation of transport facilities and services; and
(i1)  is inconsistent with the purposes of this Act;

(b)  consult with relevant provincial authorities, organs of state within the national
sphere of government, and the public with respect to legislation identified in terms
of paragraph (a) with the object of developing proposals for reform of that

legislation; and

(c)  report from time to time to the Minister with recommendations for achieving the

progressive transformation and reform of laws contemplated in this section.

(2) The Regulator may advise the Minister to consider the promulgation of new

regulations in terms of this Act, or the amendment or repeal of any existing regulations.

40. Research and public information

(1) The Regulator must promote public awareness and increase knowledge of the

economic nature and dynamics of the transport market, and for that purpose—
(a)  must publish—

(1)  its decisions on substantive matters in terms of this Act;
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(i1)  abstracts of non-confidential information reported to the Regulator by

regulated entities in terms of section 13; and

(iii)  results of its completed research or studies respecting the purposes of this

Act; and
(iv)  any orders and findings of the Council or a court in respect of this Act.

(b) may implement education and information measures to develop public awareness

of the purposes of this Act;

(c) may enter into partnerships with universities and other academic institutions to

develop training and research programmes;
(d) may provide guidance to the public by—

(i) issuing explanatory notices outlining its procedures, or its non-binding

opinion on the interpretation of any provision of this Act; or

(i) applying to a Court for a declaratory order on the interpretation or

application of any provision of this Act.

(2) The Regulator must keep a publicly accessible register, in the prescribed manner and

form, of all price controls approved and published in terms of this Act.

(3)  When communicating with the public as required by this section, the Regulator must
employ effective means of disseminating information, including freely accessible

internet publishing.

41. Relations with other regulatory authorities
(1)  The Regulator must—

(a) negotiate and conclude an agreement with the Competition Commission to co-
ordinate and harmonise the exercise of jurisdiction over competition matters, and

to ensure consistent application of the principles of this Act; and
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(b) liaise with any entity that has jurisdiction over safety issues within the
transportation sector, to harmonise the exercise of jurisdiction over transportation

matters.

(2) At any time, the Regulator, on its own initiative or in response to a request from the

Minister in terms of section 7(1), may request the Competition Commission to—

(a)  consider whether particular entities, markets, facilities or services within the
transport sector are failing to functioning competitively or are characterized by

anti-competitive abuses; or
(b)  conduct a market enquiry—

(1) if it has reasonable grounds to suspect that any feature or combination of
features of the market within any transport sector prevents, distorts or
restricts competition or leads to anti-competitive outcomes within that

market or the economy; or
(i1)  to achieve the purposes of this Act.
(3) The Regulator may—
(a) advise and receive advice from any regulatory authority;

(b) liaise with any provincial authority or other regulatory authority on matters of
common interest and, without limiting the generality of this power, may monitor,
require necessary information from, exchange information with, and receive

information from, any such authority pertaining to—
(i) matters of common interest; or
(i1)  a specific complaint or investigation;

(c) negotiate agreements with any regulatory authority to co-ordinate and harmonize
the exercise of jurisdiction over the economic regulation of transport within the
relevant industry or sector, and to ensure the consistent application of the

principles of this Act;
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(d) participate in the proceedings of any regulatory authority; and
(e) advise, or receive advice from, any regulatory authority.

(4) A regulatory authority that, in terms of any public regulation, exercises jurisdiction

over transport matters within a particular industry or sector—

(a) may negotiate agreements with the Regulator, as anticipated in subsection (3)(c),

and

(b) may exercise its jurisdiction by way of such an agreement in respect of a particular

matter within its jurisdiction.

(5) The President may assign to the Regulator any duty of the Republic to exchange
information with a similar foreign agency in terms of an international agreement

relating to the purposes of this Act.

(6) The Regulator may liaise with any foreign or international authorities having any

objects similar to the functions and powers of the Regulator.

Advice and recommendations to the Minister
In addition to any other advice or reporting requirements set out in this Act, the Regulator—
(a) may advise the Minister—

(1) on matters relating to the economic regulation of transport facilities and

services;

(i)  of any substantive changes to the structure or competitiveness of any

transport market, facility or service; or
(iii)  in respect of any matter referred to it by the Minister;

(b) may recommend to the Minister changes to bring about uniformity in the
legislation in the various provinces in relation to transport facilities and services,

as contemplated in section 39; and

This gazette is also available free online at www.gpwonline.co.za




54 No. 41437 GOVERNMENT GAZETTE, 12 FEBRUARY 2018

51

(c) may enquire into and report to the Minister on any matter concerning the purpose

of this Act.

Part B —Transport Economic Council

43. Establishment of Transport Economic Council

(1)  The Transport Economic Council is hereby established as an organ of state within the

public administration, but as an institution outside the public service.
(2) The Council—
(a)  is ajuristic person, with jurisdiction throughout the Republic;
(b) is independent, and subject only to the Constitution and the law;
(c)  must be impartial and perform its functions without fear, favour or prejudice; and
(d)  must exercise the functions assigned to it in terms of any law in—
(1)  the most cost-efficient and effective manner; and

(i1))  accordance with the values and principles mentioned in section 195 of the

Constitution.

44. Council members

(1)  The Council comprises a chairperson and not fewer than three, or more than six, other

members, each appointed by the Minister.

(2) The members of the Council, when viewed collectively, must comprise sufficient
suitably qualified persons with experience in law, economics, accounting and the

transportation industry.

(3) A person may not be appointed, or continue to serve, as a member of the Council if
that person is subject to any disqualification that would apply to a member of the

Board, as set out in section 30(2).
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(4) Each member of the Council serves on a full-time or part-time basis, as determined

by the Minister, in accordance with subsection (5).

(5)  The Minister, having regard to the historical and reasonably anticipated workload of

the Council—

(a)  must determine, at the time each member is appointed, whether that member is

to be full-time or part-time; and

(b)  with the consent of a member at any time during the member’s term of office,

may change that member from part-time to full-time.
(6) Each member of the Council serves for a term of 4 years, subject to subsection (7).

(7)  When the first appointments are made to the Council, or at any time there is a
complete simultaneous turnover in the membership of the Council, the terms of
Council members must be varied, so that some of the members are appointed to serve

for 3 years, and the remainder for 4 years.

(8) A member of the Council may be re-appointed to one further term, subject to

subsection (3).

(9) A member of the Council may resign by giving three months’ notice in writing to the

Minister, but the Minister may permit a member to resign with shorter notice.

(10) A member of the Council must promptly inform the Minister in writing if that member,
or by a related or inter-related person acquires an interest that is, or is likely to become,

an interest contemplated in section 30(2)(b).
(11) The Minister—

(a) must remove a member of the Council if the member ceases to qualify for that

office in terms of subsection (3); and
(b)  otherwise may remove a member from office only for—

(i)  serious misconduct or dereliction of responsibilities;
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(i) permanent incapacity; or

(iii)  contravening subsection (10) or section 46, or engaging in any other

activity that may undermine the integrity of the Council.

(12) If a member of the Council ceases to hold office before the end of the member’s term, the
Minister may appoint another person to serve the remainder of the member’s term of

office.

45. Council functions and procedures
(1)  The Council considers and determines—
(a)  Referrals of complaints against regulated entities, in terms of section 17;
(b)  Referrals of consent agreements in terms of section 18; and

(c)  Appeals or applications for review in terms of section 21 of any certificate, notice,

decision, determination or ruling of the Regulator.

(2)  The Council must conduct a hearing, subject to its rules, into every matter referred to

it in terms of this Act, and publish its decisions in the prescribed manner and form.

(3)  The Chair of the Council must manage the caseload of the Council, and must convene
a hearing before at least three of the members of the Council to consider any matter,

and must—

(a) ensure that at least one member of the panel is a person who has legal training

and experience; and
(b)  designate a member of the panel to preside over the proceedings.

(4)  The Chair of the Panel, or a member designated by the chair from time to time, may
determine whether a decision by the Regulator is to be suspended pending the outcome

of the Council’s proceeding on the matter, as contemplated in section 21 (4).
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Part C — Administrative matters concerning Regulator and Council

46. Conflicting interests

(D

)

3)

The Chief Executive Officer, each other employee of the Regulator, and each person
appointed by the Chief Executive Officer to be an inspector or investigator, and each

member of the Council, must not—

(a)  engage in any activity that may undermine the integrity of the Regulator, or the

Council, as the case may be;

(b) participate in any investigation, hearing, or decision concerning a matter in
respect of which that person, or a related or inter-related person has an interest
that would preclude that person from performing their functions in a fair, unbiased

and proper manner;

(c)  make private use of, or profit from, any confidential information obtained as a
result of performing that person’s official functions in the Regulator or the

Council, as the case may be; or

(d) divulge any information referred to in paragraph (c) to any third party, except as

required as part of that person’s official functions.

Without limiting the generality of subsection (1), an employee, investigator or
inspector retained by the Regulator, before participating in any investigation, enquiry
or decision by the Regulator, must disclose to the Regulator any significant
relationship with a person who is materially affected, or likely to be materially

affected, by that investigation, enquiry or decision.

For the purpose of subsection (2), “significant relationship” includes any—

(a) employment relationship, or professional engagement, within the immediately

preceding 12 months; or

(b)  connection to a related or inter-related person.
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The Regulator and the Council are each financed from—

(a)

(b)

(c)

(d)

(e)

the annual fees to be paid by regulated entities, as determined by the Minister in

terms of section 8;
money appropriated by Parliament;
any other fees payable in terms of this Act;

income derived from its investment and deposit of surplus money in terms of

subsection (2)(b); and

other money accruing from any other source that does not create a conflict of

interest.

The Regulator and Council may each—

(2)

(b)

prepare their own budgets and administer their own finances in accordance with
the provisions of the Public Finance Management Act (Act No. 1 of 1999), and

other relevant legislation; and

invest or deposit money that is not immediately required for contingencies or to

meet current expenditures—

(1) ona call or short-term fixed deposit with any registered bank or financial

institution in the Republic; or

(i) in an investment account with the Corporation for Public Deposits
established in terms of section 2 of the Corporation for Public Deposits

Act, 1984 (Act No. 46 of 1984).

The financial year of the Regulator and the Council, respectively, is the period of 12

months beginning 1 April each year, and ending on the following 31 March, except

that the first financial year—

(2)

begins on the effective date; and
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(b)  ends on the next following 31 March.
(4) The remuneration and benefits of—

(a)  the members of the Board and the members of the Council must be determined

by the Minister, in consultation with the Minister of Finance;

(b)  the Chief Executive Officer and other Executive Officers, must be determined by

the Board, after consultation with the Minister; and

(c)  of any other staff of the Regulator, must be determined by the Chief Executive

Officer, in accordance with the remuneration policy approved by the Board.

(5) At three month intervals, each regulated entity must remit to the regulator one quarter
of the annual fee payable by that entity, as determined by the Minister in terms of

section 8.

(6)  Within 30 days after receiving a remittance in terms of subsection (5), the Regulator

must—

(a)  apportion the remittance between the Regulator and the Council in accordance

with the allocation formula determined in terms of section 8 (3); and

(b)  remit the Council’s share to the Council.

Reviews and reports by Regulator and Council

(1)  Inaddition to any other reporting requirement set out in this Act, the Regulator and the
Council must each report to the National Assembly at least once every year on their
respective activities, as required by the Public Finance Management Act, 1999 (Act

No. 1 of 1999).

(2)  The Regulator and the Council must each deliver to the Minister copies of their annual

reports.

(3) The Minister, by regulation, may prescribe standards for the form and content of the
annual reports, but any such regulation must, at a minimum, require the regulator to

include a report on—
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(b)

compliance with this Act by transport sector; and

detailed reports of significant compliance contraventions.
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Chapter 5—Enforcement of the Act

Part A — Powers in support of investigation

49. Appointment of inspectors and investigators

(D

2

3)

The Chief Executive Officer—

(a) may appoint any suitable employee of the Regulator or any other suitable person

employed by the State, as an inspector; and

(b)  must issue each inspector with a certificate in the prescribed form stating that the

person has been appointed as an inspector in terms of this Act.

When an inspector performs any function of an inspector in terms of this Act, the

inspector—

(a) must be in possession of a certificate of appointment issued to that inspector in

terms of subsection (1); and
(b)  must show that certificate to any person who—
(i) is affected by the inspector’s actions in terms of this Act; and
(i1)  requests to see the certificate; and

(c)  hasthe powers of a peace officer as defined in section 1 of the Criminal Procedure
Act, 1977 (Act No. 51 of 1977), and may exercise the powers conferred on a peace
officer by law.

The Chief Executive Officer may appoint or contract any suitably qualified person, as
an investigator, to conduct research, audits, inquiries or other investigations on behalf
of the Regulator, but a person appointed in terms of this subsection is not an inspector

within the meaning of this Act.
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50. Subpoena

(1) Atany time during an investigation being conducted in terms of this Act, the Chief

Executive Officer, or any other Executive Officer, may—

(a) issue a subpoena to any person who is believed to be able to furnish any
information on the subject of the investigation, or to have possession or control

of any book, document or other object that has a bearing on that subject—

(1) to appear before the Regulator, or before an inspector or investigator, to

be questioned at a time and place specified in the subpoena; or

(i1)  to deliver or produce to the Regulator, or to an inspector or investigator,
any book, document or other object referred to in paragraph (a) at a time

and place specified in the subpoena.
(2) A subpoena contemplated in subsection (1)—

(a) must be signed by the Chief Executive Officer, an Executive Officer, or by an
employee of the Regulator designated by the Chief Executive Officer; and

(b) may be served in the same manner as a subpoena in a criminal case issued by the

magistrate’s court.

(3)  An inspector or investigator before whom a person is summoned to appear, or to

whom a person is required to deliver any book, document or other object, may—

(a) interrogate and administer an oath to, or accept an affirmation from, the person

named in the subpoena; and

(b) retain any such book, document or other object for examination, for a period not
exceeding two months, or such longer period as the Council, on application and

good cause shown, may allow.

(4) A person questioned by the Regulator or by an inspector or investigator conducting an
investigation must answer each question truthfully and to the best of that person’s

ability, but—
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(a)  aperson is not obliged to answer any question if the answer is self-incriminating;

and

(b)  the person asking the questions must inform that person of the right set out in

paragraph (a).

(5) No self-incriminating answer given or statement made by any person to the Regulator,
or an inspector or investigator exercising powers in terms of this Act, will be
admissible as evidence against that person in criminal proceedings against that person
instituted in any court, except in criminal proceedings for perjury or in which that
person is tried for an offence contemplated in section 57 (3) or 58(d), and then only to

the extent that the answer or statement is relevant to prove the offence charged.

51. Authority to enter and search under warrant.

(I) A judge of the High Court or a magistrate may issue a warrant to enter and search any
premises that are within the jurisdiction of that judge or magistrate, if, from

information on oath or affirmation, there are reasonable grounds to believe that—

(a) a contravention of this Act has taken place, is taking place, or is likely to take

place on or in those premises; or

(b) that anything connected with an investigation in terms of this Act is in the

possession of, or under the control of, a person who is on or in those premises.
(2) A warrant to enter and search may be issued at any time and must specifically—
(a)  identify the premises that may be entered and searched; and

(b)  authorise an inspector or a police officer to enter and search the premises and to

do anything listed in section 52.
(3) A warrant to enter and search is valid until one of the following events occurs:
(a)  the warrant is executed;

(b)  the warrant is cancelled by the person who issued it or, in that person’s absence,

by a person with similar authority;

This gazette is also available free online at www.gpwonline.co.za




64 No. 41437 GOVERNMENT GAZETTE, 12 FEBRUARY 2018

61

(c)  the purpose for issuing it has lapsed; or
(d) the expiry of one month after the date it was issued.

(4) A warrant to enter and search may be executed only during the day, unless the judge,
regional magistrate, or magistrate who issued it authorises that it may be executed at

night at a time that is reasonable in the circumstances.

(5) A person authorised by warrant issued in terms of subsection (2) may enter and search

premises named in that warrant.

(6) Immediately before commencing with the execution of a warrant, a person executing

that warrant must either—
(a) ifthe owner, or person in control, of the premises to be searched is present—

(i) provide identification to that person and explain to that person the

authority by which the warrant is being executed; and
(ii))  hand a copy of the warrant to that person or to the person named in it; or

(b) if none of those persons is present, affix a copy of the warrant to the premises in

a prominent and visible place.

52. Powers to enter and search
(1) A person who is authorised under section 51 to enter and search premises may—
(a)  enter upon or into those premises;
(b)  search those premises;

(c)  search any person on those premises if there are reasonable grounds for believing
that the person has personal possession of an article or document that has a bearing

on the investigation;

(d) examine any article or document that is on or in those premises that has a bearing

on the investigation;
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(e) request information about any article or document from the owner of, or person
in control of, the premises or from any person who has control of the article or

document, or from any other person who may have the information;

(f)  take extracts from, or make copies of, any book or document that is on or in the

premises that has a bearing on the investigation;

(g) use any computer system on the premises, or require assistance of any person on

the premises to use that computer system, to —

(i) search any data contained in or available to that computer system;

(i1))  reproduce any record from that data; and

(h)  seize any output from that computer for examination and copying; and

(i)  attach, and, if necessary, remove from the premises for examination and

safekeeping, anything that has a bearing on the investigation.

(2)  Section 50 (5) applies equally to an answer given or statement made to an inspector or

police officer in terms of this section.

(3)  An inspector authorised to conduct an entry and search in terms of section 51 may be

accompanied and assisted by a police officer.

Conduct of entry and search

(1) A person who enters and searches any premises under section 52 must conduct the
entry and search with strict regard for decency and order, and with regard for each

person’s right to dignity, freedom, security and privacy.

(2) During any search under section 52 (1)(c), only a female inspector or police officer
may search a female person, and only a male inspector or police officer may search a

male person.

(3) A person who enters and searches premises under section 52, before questioning

anyone—
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(a)  must advise that person of the right to be assisted at the time by an advocate or

attorney; and

(b)  allow that person to exercise that right.

A person who removes anything from premises being searched must—

(a) issue areceipt for it to the owner of, or person in control of, the premises; and

(b) return it as soon as practicable after achieving the purpose for which it was

removed.

During a search, a person may refuse to permit the inspection or removal of an article

or document on the grounds that it contains privileged information.

If the owner or person in control of an article or document refuses in terms of
subsection (5) to give that article or document to the person conducting the search, the
person conducting the search may request the registrar or sheriff of the High Court that
has jurisdiction to attach and remove the article or document for safe custody until that

court determines whether or not the information is privileged.

A police officer who is authorised to enter and search premises under section 52, or
who is assisting an inspector who is authorised to enter and search premises under
section 53 may overcome resistance to the entry and search by using as much force as

is reasonably required, including breaking a door or window of the premises.

Before using force in terms of subsection (7), a police officer must audibly demand
admission and must announce the purpose of the entry, unless it is reasonable to
believe that doing so may induce someone to destroy or dispose of an article or

document that is the object of the search.

The Regulator may compensate anyone who suffers damage because of a forced entry

during a search when no one responsible for the premises was present.
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Claims that information is confidential

)

2

3)

4

&)

(6)

When submitting information to the Regulator, or to an inspector or an investigator
appointed in terms of this Act, a person may claim that all or part of that information

is confidential.

Any claim contemplated in subsection (1) must be supported by a written statement

explaining why the information is confidential.

The Regulator, inspector or investigator, as the case may be, must—

(a)  consider a claim made in terms of subsection (1); and

(b) immediately make a decision on the confidentiality of the information and access

to that information, which decision may or may not be supported by reasons.

When making any ruling, decision or order in terms of this Act, the Regulator or a

Council may take confidential information into account.

If any reasons for a decision in terms of this Act would reveal any confidential
information, the Regulator or a court must provide a copy of the proposed reasons to
the party claiming confidentiality at least 5 business days before publishing those

reasons.

Within 5 business days after receiving a copy of proposed reasons in terms of
subsection (5), a party may apply to the court for an appropriate order to protect the

confidentiality of the relevant information.

Powers of a Court

(D

In addition to any other order that it may make under this Act or any other law, a Court

considering a matter in terms of this Act may—

(a)  order a person to alter or discontinue any conduct that is inconsistent with this

Act;

(b)  make any order specifically contemplated in this Act; and
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(c) award damages for collective injury to all or a class of persons generally, to be
paid on any terms or conditions that the Court considers just and equitable and

suitable to achieve the purposes of this Act.

Part B — Offences and Penalties

56. Breach of confidence

(1) It is an offence to disclose any personal or confidential information concerning the

affairs of any person obtained—
(a)  in carrying out any function in terms of this Act; or

(b)  as aresult of initiating a complaint, or participating in any proceedings in terms

of this Act.
(2)  Subsection (1) does not apply to information disclosed—
(a)  for the purpose of the proper administration or enforcement of this Act;
(b)  for the purpose of the administration of justice; or

(c) at the request of an inspector or regulatory authority entitled to receive the

information.

57. Hindering administration of Act

(1) It is an offence to hinder, oppose, obstruct or unduly influence any person who is
exercising a power or performing a duty delegated, conferred or imposed on that

person by this Act.
(2) A person commits an offence who, having been summoned—

(a) fails without sufficient cause to appear at the time and place specified or to remain

in attendance until excused; or

(b) attends as required, but—
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(i) refuses to be sworn in or to make an affirmation; or

(i1)  fails to produce a book, document or other item as ordered, if it is in the

possession of, or under the control of, that person.

(3) A person commits an offence who, having been sworn in or having made an

affirmation—

(a)  fails to answer any question fully and to the best of that person’s ability, subject

to section 50 (4) and (5); or

(b)  gives false evidence, knowing or believing it to be false.

58. Offences relating to Regulator and Council
A person commits an offence who—

(a)  does anything calculated to improperly influence the Regulator concerning any

matter connected with an investigation;

(b) anticipates any findings of the Regulator concerning an investigation in a way that

is calculated to influence the proceedings or findings;

(c)  does anything in connection with an investigation that would have been contempt

of court if the proceedings had occurred in a court of law;
(d)  knowingly provides false information to the Regulator or Council;

(e)  wilfully interrupts the proceedings or misbehaves in the place where a hearing is

being conducted;
(f)  acts contrary to a warrant to enter and search; or
(g)  without authority, but claiming to have authority in terms of section 51—
(i) enters or searches premises; or

(i1)) attaches or removes an article or document.
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Offences relating to prohibited conduct

(1) It is an offence to fail to act in accordance with a compliance notice.

(2) A regulated entity may not be prosecuted for an offence under subsection (1) if the
Regulator has already imposed a price control reduction in terms of section 20 for the
particular failure to satisfy a compliance notice,

Penalties

(1)  Any person convicted of an offence in terms of this Act, is liable to a fine or to
imprisonment for a period not exceeding 5 years, or to both a fine and imprisonment.

(2)  Despite anything to the contrary contained in any other law, a Magistrate’s Court has

jurisdiction to impose any penalty provided for in this section.

Vicarious liability

(D

2

If an employee or agent of a person is liable in terms of this Act for anything done or
omitted in the course of that person’s employment or activities on behalf of their

principal, the employer or principal is jointly and severally liable with that person.

This section does not apply in respect of criminal liability.

Part C — Miscellaneous matters

Civil actions and jurisdiction

(D

2

If an agreement, provision of an agreement, or a notice to which a transaction or
agreement is purported to be subject, has been declared by a provision of this Act to
be void, that agreement, provision, or notice must be regarded as been of no force or
effect at any time, unless a court has declared that the relevant provision of this Act

does not apply to the impugned agreement, provision or notice.

A person who has suffered loss or damage as a result of prohibited conduct, or

dereliction of required conduct—
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(a) may not assert a claim in a civil Court for the assessment of the amount or
awarding of damages if that person has consented to an award of damages in a

consent order; or

(b) if entitled to commence an action referred to in paragraph (a), when instituting
proceedings, must file with the Registrar or Clerk of the Court a notice from the

Chairperson of the Council in the prescribed form—

(i) certifying whether the conduct constituting the basis for the action has

been found to be prohibited or required conduct in terms of this Act;
(i1)  stating the date of the Council finding, if any; and

(ii)  setting out the section of this Act in terms of which the Council made its

finding, if any.
(3) A certificate referred to in subsection (2)(b) is conclusive proof of its contents.

(4)  An appeal or application for review against an order made by the Council in terms of
this Act suspends any right to commence an action in a civil Court with respect to the

same matter, unless the Court orders otherwise.

63. Limitations of bringing action

(1) A complaint in terms of this Act may not be referred or made more than three years

after—
(a)  the act or omission that is the cause of the complaint;

(b)  the date on which the Regulator became aware, or ought reasonably to have been

aware, of the cause of the complaint; or

(c)  inthe case of a course of conduct or continuing practice, the date that the conduct

or practice ceased.

(2) A complaint in terms of this Act may not be referred against any person who is, or has
been, a respondent in proceedings under another section of this Act relating

substantially to the same conduct.
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64. Serving documents

Unless otherwise provided in this Act, a notice, order or other document that, in terms of this

Act, must be served on a person, will have been properly served when it has been either—
(a) delivered to that person;
(b)  sent by electronic mail to the person’s known email address; or

(c)  delivered by registered mail to that person’s last known address.

65. Proof of facts
(1)  In any criminal proceedings in terms of this Act—

(a) ifit is proved that a false statement, entry or record or false information appears
in or on a book, document, plan, drawing or computer storage medium, the person
who kept that item may be presumed to have made the statement, entry, record or

information, unless the contrary is proved; and

(b) an order certified by the Chairperson of the Council is conclusive proof of the

contents of the order of the Council.

(2) A statement, entry or record, or information, in or on any book, document, plan,
drawing or computer storage medium is admissible in evidence as an admission of the
facts in or on it by the person who appears to have made, entered, recorded or stored

it unless it is proved that that person did not make, enter, record or store it.

Chapter 6 - General Provisions

66. Consequential amendments and transitional arrangements

(1)  The laws referred to in Schedule 1 are hereby amended in the manner set out in that

Schedule.
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(2) The amendment of the laws specified in this section does not affect the transitional

arrangements, which are set out in Schedule 2.

Short title and commencement

(1)  This Act is called the Economic Regulation of Transport Act, 2018, and comes into

operation on a date fixed by the President by proclamation in the Gazette.

(2)  The President may set different dates for different provisions of this Act to come into

operation, subject to Item 2 of Schedule 2.
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Schedule 1—Consequential Amendments

1. Amendment of the National Ports Act
(1)  Inthis Item, “principal Act” means the National Ports Act, 2005 (Act No. 12 of 2005).

(2)  Section 1 of the principal Act is amended by the substitution in subsection (1), for the

definition of “regulator”, of the following:

““Regulator” means the [Ports Regulator established by section 29]Transport
Economic Regulator established by section 28 of the Economic Regulation of

Transport Act, 2018;”

(3)  The principal Act is amended by the substitution, for section 46, of the following:
“Appeals

46  Any port user or licensed operator whose rights are adversely affected by a
decision of the Authority may appeal against that decision to the Regulator, in the

manner directed under section 30 (3), or prescribed in terms of the Economic

Regulation of Transport Act, 2018.”

[(2) After considering the appeal the Regulator must—

(a)  confirm, set aside or vary the decision; or

(b) __substitute the decision of the Authority for its own.]

(4)  Section 47 of the principal Act is amended by—
(a)  the substitution, for subsection (1), of the following:

“(1) Any complaint against the Authority must be lodged with the Regulator

in the manner directed under section 30 (3), or prescribed in terms of the

Economic Regulation of Transport Act, 2018.”

(b) the substitution, for the opening clause of subsection (2), of the following:
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“(2) A complaint against the Authority may be based on any ground provided
for by the Regulator by direction under section 30 (3), or prescribed in terms of

the Economic Regulation of Transport Act, 2018, or on the ground that—"

(5)  Section 62 of the principal Act is amended by the insertion, after subsection (5), of the

following:

“(6) __Every licensed operator, when submitting a report or other information to the

Authority in terms of subsection (2), (3) or (5)(a) or (f), must submit a copy of that

report or information at the same time to the Regulator.”

(6)  Section 72 of the principal Act is amended by the substitution, for subsection (1), of
the following:

“72 (DH[(a)] The Authority—

(a)  Must[, with the approval of the Ports]prepare a proposed price control for

approval by the Regulator in terms of the Economic Regulation of Transport Act,

2018.[determine tariffs for the services and facilities offered by the

Authority, and annually publish a tariff book containing those tariffs. |

(b) [The Authority may, with the approval of the Ports Regulator amend the

tariff book whenever it is necessary to do so.]”

(7)  The principal Act is amended by the repeal of sections 29 to 45, and 48 to 55.

2. Amendment of the Airports Company Act

(1)  In this Item, “principal Act” means the Airports Company Act, 1993 (Act No. 44 of
1993).

(2)  Section 1 of the principal Act is amended by the substitution, for the definition of

“committee”, of the following:

ceee

committee” means the[Regulating Committee established by section 11]
Transport Economic Regulator established by section 28 of the Economic Regulation

of Transport Act, 2018;.
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(3)  Section 5 of the principal Act is amended by the deletion, from subsection (2), of
paragraphs (e) and ().

(4)  Section 12 of the principal Act is amended by the substitution, for subsection (1), of
the following:

“(1) The company shall not levy any airport charge at any company airport
[unless it is in possession of a valid written permission thereto]except in

accordance with a price control approved and published in terms of the

Economic Regulation of Transport Act, 2018.

(5)  Section 13 of the principal Act is amended by the substitution, for subsections (1) and
(2), of the following:

“(1) If the company has indicated in a business plan contemplated in section (7) that
it intends to close or sell any aerodrome mentioned in section 6 (1)(a) or to terminate
or substantially curtail a relevant activity which was carried on by the Department or
any person on behalf of the Department immediately prior to the transfer date at such
aerodrome, the company shall at the same time as it submits such business plan to the
Shareholding Minister in terms of sections 7, submit a copy thereof to

the[ Committee]Minister.

“(2) The [Committee] Minister[shall] —

(a)  must consider and evaluate the implications of the intended action of the company

mentioned in subsection (1) for—
(i)  the transport system of the Republic;
(i1)  the users of the said aerodrome or relevant activity;
(i11)  the community or region which the said aerodrome serves; and
(iv)  any other affected institution or person; and

(b) |[make recommendations to the Minister] may request advice from the

Transport Economic Regulator, in terms of the Economic Regulation of Transport
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Act, 2018, regarding any action [which he]that the Minister may take in terms of
subsection (3) or (4).”

(6)  Section 14 of the principal Act is amended by the substitution, for subsection (1), of
the following:

“ Any person who feels aggrieved by the failure of the company to comply with any
provision of section 5 (2) or 12 (1) [or (12)] may [lodge with the Committee a

complaint, which shall be accompanied by proof of the failure]file a complaint with

the Transport Economic Regulator in terms of section 14 of the Economic Regulation

of Transport Act, 2018.”

(7)  The principal Act is amended by the deletion of sections 5 (2) (e) and (f), 11, 12 (2) to
(12), and 14 (2) to (4) of that Act.

3. Amendment of the Air Traffic and Navigation Services Company Act

(1)  Inthis Item, “principal Act” means the Air Traffic and Navigation Services Company

Act, 1993 (Act No. 45 of 1993).

(2)  Section 1 of the principal Act is amended by the substitution, for the definition of

“committee”, of the following:

““Committee” means the[Committee as defined in section 1 of the Airports

Company Act, 1993]Transport Economic Regulator established by section 28 of the

Economic Regulation of Transport Act, 2018;”

(3)  Section 11 of the principal Act is amended by the substitution, for subsection (1), of
the following:

“(1) The company shall not levy an air traffic service charge [unless it is in

possession of a valid written permission thereto]except in accordance with a
price control approved and published in terms of the Economic Regulation of

Transport Act, 2018.”

(4)  Section 12 of the principal Act is amended by the substitution, for subsections (1) and
(2), of the following:
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“(1) If the company has indicated in a business plan contemplated in section (7) that
it intends to close or sell any air navigation infrastructure mentioned in section 6 (1)(a)
or to terminate or substantially curtail an air traffic service or air navigation service
which was rendered by the State or any person on behalf of the State immediately prior
to the transfer date, the company shall at the same time as it submits such business
plan to the Shareholding Minister in terms of sections 7, submit a copy thereof to

the[Committee]Minister.

“(2) The [Committee] Minister[shall]—

(a)  must consider and evaluate the implications of the intended action of the company

mentioned in subsection (1) for—
(1)  the transport system of the Republic;
(i1)  the users of the said infrastructure or such service; and
(iii)  any other affected institution or person; and

(b) [make recommendations to the Minister] may request advice from the
Transport Economic Regulator, in terms of the Economic Regulation of Transport
Act, 2018, regarding any action [which he]that the Minister may take in terms of
subsection (3) or (4).”

(5)  Section 13 of the principal Act is amended by the substitution, for subsection (1), of

the following:

“ Any person who feels aggrieved by the failure of the company to comply with any
provision of section 5 (2) or 11 (1) [or (12)] may [lodge with the Committee a

complaint, which shall be accompanied by proof of the failure]file a complaint with

the Transport Economic Regulator in terms of section 14 of the Economic Regulation

of Transport Act, 2018.”

(6)  The principal Act is amended by the deletion of sections 5 (2)(e) and (f), 11 (2) to (12),
and 13 (2) to (4) of that Act.
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4. Amendment of the National Land Transport Act

Section 21 of the National Land Transport Act, 2009 (Act No. 5 of 2009) is amended by the

deletion, from subsection (1), of paragraph (c).

S. Amendment of the South African National Roads Agency Limited and National Roads
Act

(1) In this Item, “principal Act” means the South African National Roads Agency
Limited and National Roads Act, 1998 (Act No. 7 of 1998).

(2)  Section 27 of the principal Act is amended by—
(a)  the substitution in subsection (3), for paragraph (a), of the following:

“(a) is determined by the[Minister on the recommendation of the
Agency|Transport Economic Regulator in terms of Part A of Chapter 3 of the
Economic Regulation of Transport Act, 2018;”

(b)  the deletion, from subsection (3), of paragraphs (c) and (d); and

(c)  the deletion of subsection (4).
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Schedule 2—Transitional Provisions

1. Definitions
A reference in this Schedule to—

(a)  The “Ports Regulator” is a reference to the entity established under that name in

terms of Chapter 5 of the National Ports Act.
(b)  to a section by number is a reference to the corresponding section of this Act;

(c) to an item or a sub-item by number is a reference to the corresponding item or

sub-item of this Schedule.

2. Exemptions from the initial application of the Act

3. Continuation of tariffs in force at effective date
(1)  Despite section 10—

(a)  a tariff or similar method of price regulation in effect immediately before the
effective date in terms of any law respecting a transport facility or service remains
in effect as if it had been a price control determined and published in terms of
Section 10, until the date on which the Regulator first determines and publishes a
new price control applicable to that facility or service, subject only to sub-item
(2); and

(b) an agreement of the type contemplated in section 10 (6)(c), that was in effect
immediately before the effective date, remains in effect as if it had been approved
in terms of this Act, until the date on which the Regulator first determines and

publishes a new price control applicable to the relevant facility or service.

(2) A pre-existing tariff or similar method of price regulation that remains in effect in

terms of sub-item (1) may be reviewed in the manner provided for in section 11.
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4. Appeals and complaints

(1)  Anappeal contemplated in section 46 of the National Ports Act against a decision taken

by the National Ports Authority before the effective date—

(a)  may be filed with the Regulator as a complaint in terms of section 14 (1)(a) or (b)
of this Act, provided that no such appeal or application for review had been filed

under any other law before the effective date; or

(b) must be considered and determined under the National Ports Act, as if that Act

had not been amended in terms of Schedule 1.

(2) A complaint, as contemplated in section 14, in respect of conduct that occurred before

the effective date—

(a) may be filed with the Regulator in terms of section 14 of this Act, provided that
no such complaint or similar process had been commenced under any other law

before the effective date; or

(b)  must be referred to the Regulator to conclude an investigation into the complaint.

(3) The Regulator may exercise any power of the Ports Regulator, in terms of the National
Ports Act, to investigate any complaint in terms of the relevant Act concerning conduct

that occurred during the period of 3 years immediately before the effective date.

(4)  In exercising authority under this Item, the Council, or the Regulator, as the case may
be, must conduct the investigation, hearing or other matter in accordance with the

relevant Act as if it had not been amended in terms of Schedule 1 of this Act.

5. General preservation of regulations, rights, duties, notices and other instruments

(1)  Any right or entitlement enjoyed by, or obligation imposed on, any person in terms of
any provision of a repealed law, that had not been spent or fulfilled immediately before
the general effective date must be considered to be a valid right or entitlement of, or
obligation imposed on, that person in terms of any comparable provision of this Act,
as from the date that the right, entitlement or obligation first arose, subject to the

provisions of this Act.
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(2) A notice given by any person to another person in terms of any provision of a repealed
law must be considered as notice given in terms of any comparable provision of this

Act, as from the date that the notice was given under the repealed law.

(3) A document that, before the general effective date, had been served in accordance with
a repealed law must be regarded as having been satisfactorily served for any

comparable purpose of this Act.

(4) An order given by an inspector, in terms of any provision of a repealed law, and in
effect immediately before the general effective date, continues in effect, subject to the

provisions of this Act.

6. Regulations

On the effective date, and for a period of 60 business days after the effective date, the Minister
may make any regulation contemplated in the Act without meeting the procedural
requirements set out in section 10 or elsewhere in this Act, provided the Minister has
published those proposed regulations in the Gazette for comment for at least 30 business

days.

7. Transition of Ports Regulator

(1) A person in the employ of the Ports Regulator immediately before the effective date

becomes an employee of the Regulator on the effective date.
(2)  The transfer of employees to the Regulator must be effected in accordance with—
(a) section 197 of the Labour Relations Act, 1995 (Act No. 66 of 1995); and

(b) any collective agreement reached between the State and the trade union parties of
the Departmental Chamber of the Public Service Bargaining Council before the

effective date.

(3) The terms and conditions of office or employment of a person contemplated in sub-
item (2) are identical to the terms and conditions of office or employment subsisting

between that person and the Ports Regulator immediately before the effective date,
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subject to any further determination by the Board and the Chief Executive Officer in

the exercise of their respective authority set out in this Act; and
(4)  Any person transferred in terms of sub-item (1), who—

(a) immediately before the effective date, was a member of the Government
Employees' Pension Fund mentioned in section 2 of the Government Employees'

Pension Law, 1996—
(1) remains such a member; and

(i1)  is entitled to pension and retirement benefits as if that person were in
service in a post classified in a division of the public service mentioned

in section 8 (1)(a)(i) of the Public Service Act; or

(b) as an employee or office holder of the Ports Regulator immediately before the
effective date, had any rights to participate in, or vested rights in terms of, any
pension scheme or medical scheme, retains those rights, subject to any further

determination by the Board in the exercise of its authority set out in this Act.

(5) A person referred to in sub-item (1) remains subject to any decisions, proceedings,
rulings and directions applicable to that person immediately before the effective date,
and any proceedings against such a person, that were pending immediately before the

effective date, must be disposed of as if this Act had not been enacted.
(6)  As of the effective date—

(a)  all movable assets of the Ports Regulator immediately before the effective date,
or movable assets of the State that were used by, or which were at the disposal of,
the Ports Regulator immediately before the effective date, except any assets

excluded by the Minister, become the property of the Regulator;

(b) all contractual rights, obligations and liabilities of the Ports Regulator are vested

in the Regulator;
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(c)  all financial, administrative and other records of the Ports Regulator, including all
relevant documents in the possession of that office immediately before the

effective date, are transferred to the Regulator;

(d) the term of office of any person serving as a member of the Board of the Ports

Regulator immediately before the effective date expires; and

(e)  the Board of the Ports Regulator is dissolved.

8. Interim Administrative Arrangements for Council
(1)  From the effective date—

(a) the Minister must provide direct secretariat and other administrative support

sufficient to enable the Council to perform its functions in terms of this Act; and

(b)  the Council may supplement that support from its own resources; and

(c) at any time, the Council may request the Minister to adjust the formula for the
sharing of revenue between the Regulator and the Council, contemplated in
section 8 (1)(b), to provide the Council with adequate budget resources to finance

its own secretariat and administrative functions, on the grounds that —

(1)  the Council has sufficient workload to justify doing so, or

(i1)  that the support provided by the Minister in terms of paragraph (a) is

inadequate.

(2) If the Minister accepts a request from the Council in terms of sub-item (1)(c), the
Minister must issue a notice terminating the effect of this Item as from the beginning

of the Council’s next financial year.
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Explanatory Memorandum

Policy Review

This paragraph will be distilled from the Options paper and related materials

Purpose of Bill

The purpose of the Bill, as set out in section 3 is to promote the economic growth and welfare
of South Africa by promoting an effective, efficient and productive transport sector, and

toward that end, to establish two parallel, independent, but integrated regulatory agencies.
Summary of Bill

3.1 Integration with current laws

The Bill proposes to work within the existing regulatory framework, with some adjustment.

The Bill will repeal certain provisions of selected Acts, primarily to bring an end to specialized

sector regulators..

Beyond that, the Bill leaves substantive law governing specific sectors in place, but this Bill

will over-ride those laws in case of any legislative procedural conflicts.

3.2 Scope of the Bill

The Bill establishes a framework for the economic regulation of transport and the defines the
initial scope of the Bill, in terms of the specific entities to be regulated. The Minister is
authorized to bring other specific private or public entities, markets, facilities or services within
the scope of the Bill (or grant specific exemptions), on a case by case basis, should the

conditions outlined in section 4 of the Bill apply.

The Bill describes the regulatory instruments and procedures which are to be employed by
the Regulator. This includes the ability of the Regulator to determine price controls and
related service standards, collect regulatory and industry information, and to resolve disputes

affecting all regulated entities.
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7. CO-OPERATIVE GOVERNANCE

The Bill recognizes that transport regulation implicitly affects matters that fall under the
functional area of concurrent jurisdiction between national, provincial and municipal
government in terms of Schedule 4 to the Constitution. To this end, the Bill provides for the
Minister to consult the relevant Members of the Provincial Executive Councils, and

municipalities, with respect to the:

(a) co-ordination and harmonization of the functions of the Regulatory Authorities and the

provincial and municipal authorities; and

(b) facilitation of settlement of any dispute between the Regulator and any provincial or

municipal authority;

8. REGULATORY INSTITUTIONS

The Bill proposes the establishment of the Transport Economic Regulator, and the Transport
Economic Council, each of which will be established as a state organ responsible to the

Minister.

The Regulator will be the primary technical, administrative and enforcement regulator under
the Act, responsible for carrying out education, research, price control approval, investigation

of complaints and enforcement of the Act.

The Council will be the primary adjudicative entity, reviewing decisions of the Regulator when
an affected party applies for such a review; and reviewing the decisions of regulated entities
when a user of a facility or service provided or licensed by a regulated entity considers that

its rights have been adversely affected.

9. ENFORCEMENT OF ACT

The Bill gives the Regulator power to:

Investigate complaints and monitor regulated sectors, services and facilities for compliance.

Issue a compliance notice to a person or association whom the Regulator believes has

engaged in prohibited conduct. It is an offence to fail to comply with an compliance order.

Refer alleged offences in terms of the Act to the National Prosecuting Authority.
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11.

12.

13.

14.

The Courts are responsible for the adjudication of all matters relating to alleged offences in

terms of the Act, interpretation of law, issuing of declaratory orders and consent orders.

The Bill makes provision for criminal and administrative sanctions. Criminal sanctions relate
to offences and the administrative sanction of a directed price control reduction relates to

prohibited conduct by a regulated entity.

OTHER DEPARTMENTS AND BODIES CONSULTED

When the Bill is finalized, a list should appear here of any who have been consulted
CONSTITUTIONAL IMPLICATIONS

Given the fact that the national and provincial governments have concurrent legislative
competence in respect of some aspects of transportation, consultation should be considered
with provinces to ensure that there is broad agreement on the Bill and that any potential

constitutional concerns have been dealt with.
COMMUNICATION IMPLICATIONS

The Bill will be published in the Gazette for public comment and further consultations will be
held with other government departments, sector regulators, regulated entities, industry
associations, consumer groups, professional associations, trade unions and any other
interested persons.

PARLIAMENTARY PROCEDURE

The Department is of the opinion that this Bill must be dealt with in accordance with the
procedure prescribed by section 76 of the Constitution since it falls within a functional area

listed in Schedule 4 to the Constitution.
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