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SOUTH AFRICAN LAW REPORTS 

 

Market value evidence not hearsay 

To prove market value the plaintiff called an expert valuer, one Falck, who relied on information 

given to her by one Edelson, another expert valuer. The information provided by Edelson was 

freely available on the market, and the notional informed buyer would have taken it into 

consideration. It was relevant and material irrespective of its truth. Any prejudice to the 

municipality would be cured by the opportunity to cross-examine Falck. Pentree Ltd v Nelson 

Mandela Bay Municipality 2017 (4) SA 32 (ECP) 

Contingency fee agreements 

Contingency fee agreements in respect of non-litigious matters were against public policy, and 

for broadly the same reasons that agreements in relation to litigious work were, namely: the 

undertaking of speculative actions for clients could give rise to conflicts of interest between the 

duty and the interests of legal practitioners. Nash and Another v Mostert and Others 2017 (4) SA 

80 (GP) 

Once-and-for-all rule 

Staff at a provincial hospital failed to detect a disease at birth. In its ‘plea in mitigation’ the 

province undertook to provide all future medical care required for the impairment caused. The 

effect of the plea in mitigation was to deny the claimant any monetary award for future medical 

treatment. It offended against both the once-and-for-all rule and the rule that compensation in 

bodily injury matters must comprise a monetary award. Premier, Western Cape v Kiewitz 2017 

(4) SA 202 (SCA) 
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SOUTH AFRICAN CRIMINAL LAW REPORTS 
 

 

Reconstructed trial record sufficient 

The applicants had had a fair trial, including a fair appeal, even though the lost record had been 

incompletely reconstructed. Although the record of the trial was improperly reconstructed, it 

was still more than adequate to ensure that the applicants were able to exercise their 

constitutional right of appeal. The judge’s notes were unusually full and detailed and contained 

a complete narrative of the evidence including the cross-examination.  S v Schoombee and 

Another 2017 (2) SACR 1 (CC) 

Parole violator attacks again 

The plaintiff instituted action for damages against the defendant arising out of injuries she had 

suffered after being severely assaulted by a prisoner who had recently been released on parole. 

She alleged that the prison authorities had failed to act with reasonable care and diligence in 

taking the decision to release him, given his previous convictions (these included numerous 

counts of theft, multiple counts of assault and one count of murder) and previous violations of 

parole conditions. Naidu v Minister of Correctional Services 2017 (2) SACR 14 (WCC) 

Adjudication of Road Traffic Offences Act 46 of 1998 (AARTO) 

The Agency, represented by its representations officers, had acted beyond the statutorily 

conferred powers by not following the AARTO process.  Their actions amounted to irrational 

conduct: conflicting decisions were given in respect of identical representations, no reasons 

were given for the decisions, there was a refusal to disclose the identity of the representations 

officers and the actions of the deputy registrar of the Agency were patently biased and 

unreasonable. In short, they performed actions which offended the principle of legality. Fines4u 

(Pty) Ltd and Another v Deputy Registrar, Road Traffic Infringement Agency, and Others  2017 

(2) SACR 35 (GP) 
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MACASSAR LAND CLAIMS COMMITTEE v MACCSAND CC AND ANOTHER (SCA) 
MAYA AP, WALLIS JA, FOURIE AJA, SCHOEMAN AJA and DLODLO AJA 
2016 NOVEMBER 7, 23 
 

Land—Land reform—Land Claims Court—Jurisdiction—Claimant seeking restitution of 
commonage over land—Mining right over land granted to third party under Mineral and 
Petroleum Resources Development Act 28 of 2002—Whether Land Claims Court can order 
expropriation and expungement of mining right—LCC may only order acquisition or 
expropriation of particular land, or particular right in land, where that land, or right in land, 
also subject of claim for restitution—LCC may not grant expropriation of mining right—

Restitution of Land Rights Act 22 of 1994, s 35(1)(a). 

Land—Land reform—Expropriation—Claimant seeking restitution of commonage over certain 
land—In respect of land, mining right having been granted to third party in terms of Mineral 
and Petroleum Resources Development Act 28 of 2002—Claimant also seeking expropriation 
and expungement of mining right—Claimant cannot demand that right be free from impact of 
MPRDA and free from rights properly granted under it—Court dismissing expropriation claim in 
respect of mining rights. 

Land—Land reform—Restitution—Claim for restitution of right in land—Power of Land Claims 
Court to ‘adjust the nature of right previously held by the claimant’—LCC may not, when 
restitution was sought of particular right in land, adjust right so as to alter its essential nature 
and restore something different from that which was taken away—Claim for restitution arising 
from dispossession of right in land other than ownership, not giving rise to claim for 
restitution of land—Restitution of Land Rights Act 22 of 1994, s 35(4). 
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KAKNIS v ABSA BANK LTD AND ANOTHER (SCA) 
SHONGWE JA, WILLIS JA, MATHOPO JA, VAN DER MERWE JA and NICHOLLS AJA 

2016 NOVEMBER 11; DECEMBER 15 
 

Credit agreement—Consumer credit agreement—Section 126B(1)(b) of National Credit Act 
34 of 2005, inserted by National Credit Amendment Act 19 of 2014—Retrospectivity—Section 
having no retrospective application. 
 
PENTREE LTD v NELSON MANDELA BAY MUNICIPALITY (ECP) 
EKSTEEN J 
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Expropriation—Compensation—Calculation—Expert valuation—Approach of court—Valuer 
may adduce evidence of information provided by third parties—Not hearsay—Court to decide 
what weight to attach to evidence—Expropriation Act 63 of 1975, s 12(1); Constitution, 
s 23(5). 
Expropriation—Compensation—Calculation—Market value still at heart of enquiry—
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Attorney—Fees—Contingency fees—Contingency fee agreement—In respect of non-litigious 
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Agreements contrary to public policy and invalid. 
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