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GENERAL NOTICE

NOTICE 234 OF 2013 .

¢ public works

Departiment:
Public Works
REPUBLIC OF SOUTH AFRICA

Department of Public Works
Draft Expropriation Biil for public comment

The draft Expropriation Bill, 2013 and accompanying explanatory memorandum, as
set out in the schedule hereto, are hereby published for public comment.  Persons
who wish to submit comments in connection with the draft Bill are invited to do so by
no later than 16:00 on Tuesday, 30 April 2013. Comments received after this date
may not be considered ‘

All comments must be submitted in wrmng to Mr Manyane Chldl, Chlef Dlrector
Property Pollcy Deve(opment -

By mail: Mr Manyane Chidi
' Chief Director: Property Policy Development
Department of Public Works
Private Bag X65
Pretoria 0001

By e-mail:  manyane.chidi@dpw.gov.sa - »
. Kindly write Expropriation Bill in the subject field of your email.

Enquiries: 012-406-1573
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Explanatory memorandum on the draft Expropriation Bill, 2013_ .
1.  Background | | |

" Prior to the present constitutional dispensation, the system of government in South
Africa was founded on the principle of parliamentary supremacy.” It was common
practice for the executive to be granted unbridled legislative powers to govern. The -
Expropriation Act, 1975 is an example of such legislation. - An evaluation of the
Expropriation Act reveals various shortcommgs that do not accord with the principle of
constltutlonal supremacy as embodied in section 2 of the Constltutlon 1996- '

“The Constitution is the supreme law of the Republic, law or conduct mcons:stent -
with it is invalid, and oblrgatlons impaosed by it must be fuff:lled S ‘ :

The review of the Expropnatlon Act therefore became necessary to ensure con3|stency .

with the spirit and provisions of the Constltutron, in partlcular - -

(@ the equality ctause (section 9);

(b) the property clause (section 25);

() just administrative action (section 33); as well as ‘

(d) extension of the purpose for exproprlatlon to mc[ude publrc rnterest

Given the array of authorities within the nattonal provincial and munrcrpal spheres of ', :

government who have the power to expropriate property, there is a need to ensure
unn‘ormrty in the way organs of state undertake exprOpna'non

2.  Objectives of the draft Exproprlatlon Bill

The Draft Bill seeks to alrgn the Exproprlat'.on Act with the Constrtutron and to provide a o

common framework to guide the processes - and procedures for- expropnatlon of'
property by organs of state by providing for - o '

(a) the express rnclus:on of pubhc interest as one of the purposes for whlch property PR
may be expropriated. Expropriation in the public interest, for instance, provides -
government with a tool to achieve its commitment to land reform, and to reforms '
to bring about equitable access to ali Southr Afnca s natural resources; ' "

(b) all affected parties to be notlfled of a contemplated expropnatron, to afford such -
parties an opportunity to raise objections and make representations to the
expropriating authority, ‘before a decision to expropriate is taken. The -
expropriating authority must give consideration to all submrssmns and attempt to
reach agreement with persons whose rights and mterests ‘may be adVerser '
aﬁected before deciding to expropnate : S . '

(c) urgent temporary expropriation to facilitate drsaster management or comply with a _ -
court order authorising such expropriation; _

raﬁ Expropriation Bil, 2013« Explanatory memorandum (2013-035) o ‘ L R Pago'
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(d) the expansion of the scope of protected rights to provide for compensation for

- both registered and unregistered rights. ‘in terms of the Expropriation Act, only

- the holders of registered. rights and certain specified unregistered rights are

- eligible for compensation upon expropriation. Section 25 of the Constitution,

however, does not distinguish between registered and unregistered rights. |t

could thus. be perceived as unconstitutional to termmate unreglstered rights
wnthout compensatlon ‘ .

" {e) the payment of just and equitable compensatton to persons affected by

expropriations, with such compensation reflecting an equitable balance between

. the public interest and the interests of those affected. Whilst the market value of

- éxpropriated property is a predominant. factor in the Expropriation Act, the

. Constitution -does not give undue weight to any single factor over others, but
requires consideration of all relevant factors, mcfudmg -

"« the current use of the property;-
. »the hlstory of the acqmsmon and use of the property,
. the market value of the property;

+ the extent of direct state investment and sub'sidy in the acquisition and
beneficial capital improvement of the property; and

"« the purpose of the expro'priation; _

() expropriating authorities and affected persons to exchange technical reports and
: -‘other relevant information, in endeavouring to reach agreement on
compensation. In the absence of the parties to an expropriation reaching
agreement on compensation, any such party may approach a court to decide or
“approve the amount of ‘compensation or the time or manner of payment of such
compensatlon

(g) all dlsputes emanatmg from expropnatlons to be dealt wnth by the Court having
competent jurisdiction.

(h) .the establishment and maintenance of a register of all expropriations by the
- Department of Public Works. All expropriating authorities will therefore be obliged
- to provide the Department with copies of all notices of contemplated
expropriation, expropriation and withdrawal of expropriation, as well as decisions

' not to proceed with contemplated expropriations;

" (i) - the withdrawal of an exptopriation of properly f the expropriating authority is of
- 'the opinion that it is in the public interest or otherwise expedient to do so;

() all existing laws dealing with eXpropriation to continue to apply, to the extent that
- they are consistent with the provisions of the Draft Bill and the Constitution. The -
- Draft Bill proposes that no property may be expropriated uniess the procedures
, prescrlbed in the Draft Bill have been followed; and

(k) the repeal of the Expropnaﬂon Act 1975

Department of Pubhc Works
15 March 2013

Dratt Expropriatlon Bifl, 2013 - Explanatory memorandum (2013 -03- 15) T Page 2
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REPUBLIC OF SOUTH AFRICA

EXPROPRIATION BILL

{As introduced in the National Assembly (proposed section 75); explanatory
summary of the Bill published in Government Gazette No ........ erererversesasnerenss
: (The English text is the official text of the Bill)

- (MINISTER OF PUBLIC WORKS)

B - 2013

Draft Expropriation Bill released for public comment (15 March 2013)
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To' provide for the expropriation of property for a public purpose or in the
public interest, subject to just and equitable compensation; and to
provide for matters connected therewith.

PREAMBLE

WHEREAS the Constitution of the Republic of South Africa, 1996—

- * permits the expropriation of property only in terms of law of general
appiication for a public purpose or in the public interest and subject to
compensation, the amount of which and the time and manner of payment
of which have either been agreed to by those affected or decided or
approved by a court; ‘

* provides that the amount of compensation and the time and manner of
payment must be just and equitable, réﬂécting an equitable bajlance
between public interest and the interests of those affected, having regard
to all relevant circumstances; ' ‘

o * further provides that public interest includes the nation’s commitment to
land reform, and reforms to bring about equitable access to all South
Africa’s natural resources; and

* provides that everyone has the right to administrative action that is
lawful, reasonable and procedurally fair;

AND IN ORDER TO ENSURE—
* there is a framework for expropriation of property;
* expropriation of property for a public purpose or in the public intetrest,

subject to compensation which is just and equitable and reflects an
equitable balance between the public interest and the interests of those
affected; and

* | respect of the rights of eVeryoné including the rights to equality and to
administrative action that is lawful, reasonable and proéedufally fair,

. Draft Expropriation Bifl released for public comment (15 March 2013)
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BE IT THEREFORE ENACTED by the Parliament of the Republlc of Soulh
Africa, as follows —

~ ARRANGEMENT OF ACT
Sections '

CHAPTER 1
| DEFINITIONS
1. Definitions

CHAPTER 2
POWERS OF EXPROPRIATION
Powers of expropriatidn
Power of Minister to expropriate property
Expropriation of property on behalf of a juristic pe_fson
Delegation of powefs and duties by Minister

S I N~

CHAPTER 3
INVESTIGATION AND VALUATION OF PROPERTY
6. Investigation and gathering of information for purpos'es of expropriatioh
7. Consultation with muhicipaliiy during investigation

CHAPTER 4
lNTENTlON TO EXPROPRIATE AND EXPROPRIATION OF PROPERTY
8. Notice of intention to expropriate
). Notice of expropriation
10.  Vesting of expropriated property
~ 11.  Verification of unreglstered rights in expropriated property ,
‘, 12, Consequences of expropriation of unregistered rights and duties of
" expropriating authority
CHAPTER 5
_ COMPENSATION FOR EXPROPRIATION
13.  Determination of compensation
14, Interest on compensation

Draft Expropriation Bill released for public comment (15 March 2013)
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15.

16.
17.
18.

19,

-20.

- 21.

Compensation claims

Offers of compensation

Particulars of claims and offers .

Payment of amount offefed as compensation

Property subject to a mortgage bond or deed of sale
Payment of mumcupal property rates and other charges out of
compensahon money

- Deposit of compensatlon money with Master

CHAPTER 6

ACCESS TO COURT, URGENT EXPROPRIATION AND WITHDRAWAL OF

. 22,
23,
24. .

25.
26.
27.

- 28.

- 29,
30,
81,
- 32,
a3.

| EXPROPRIATION |
Access 1o court

. Urgent expropriations

Withdrawal of expropriation

CHAPTER 7
RELATED MATTERS
Service and publlcatnon of documents and language used therein
Expropriation reglster
Offences
Reguiatiens

. Impact on existing leglslatlon

Amendment to thls Act
Repeal of laws
Transitional arrangefnents
Short title |

 SCHEDULE

" Draft Expropriation Bill released for public comment (15 March 2013)

301263—B
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CHAPTER 1
DEFINITIONS
Definitions
1. (1) Inthis Act, unless the context indicates otherwise—

“claimant” means a person who has lodged a claim for compensation with an
expropriating authority arising from or in connection with an expropriation of
property;

_“Constitution"’ means the Constitution of the Republic of South Africa, 1996,
“court” means the court that has jurisdiction where the defendant is domiciled
or where the property is situated,

“date of exprOpiiation" means the date of expropriation mentioned in the
notice of expropriation;

"day" excludes Saturdays, Sundays, public holidays and the days during the
period starting from 24 December of a particular year up to and including 1
January of the following year;

“deliver”, in relation to any document, means deliver in terms of section 25(3)
and (4);

“Department’” means the Department of Public Works;

“Director-General” means the Director-General of the Department;
"expropriated holder" means a holder of an unregistered right in property,
which right has been expropriated or suspended as contemplated in section
10(1);

“expropriating authority’” means—

(&) the Minister;

(b}  the executive authority of a national or provincial department, the
municipal council of a municipality, or an organ of state empowered by a
law of general application; and

(c)  any person contemplated in section 2 of the Expropriation (Establishment
of Undertakings) Act, 1951 (Act No. 39 of 1951);

“expropriation” includes the taking of a right to use a property temporarily and

“expropriate” has a correéponding meaning;

Draft Expropriation Bill released for public comment (15 March 2013)
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Juristic person™ means a juristic person established in terms of law and who
accounts for the management of its finances In terms of the Public Finance-
Management Act, 1999 or the Local Government: Municipal Finance
Management Act, 2003; o

“Master” means the Master of the High Court;

“Minister” means the Minister responsible for public works;

“municipality” means the municipality where the land is situated;

"municipal manager" means the municipal manager of a municipality; .

“notice of expropriation” means a notice contemplated in section 9;

“owner”, in relation to land or a registered right in [and, means the person in

whose name such land or right is registered, and—

(a)  if the owner of any land or registered right in land is deceased, means
the executor of his or her estate and if no executor has been appointed
or his or her appointment has lapsed, the Master; e

(o) if the estate of the owner of any land or registered right in land has been
sequestrated, means the provisional or final trustee of his or her
insolvent estate, as the case may be, or if no such appointment has been
made, the Master; _ :

(c) ifthe owner of any land or registered right in land is a company that is
being wound up, means the provisional or final liquidator of that company
or if no such appointment has been made, the Master; - |

(d) if any land or registered right in land is vested in a liquidator or trustee in’
terms of any other law, means that fiquidator or trustee;

(e)  if the owner of any land or registered right in land is otherwise under a
legal disability, means his or her representative by law;, o

U] if any land or registered right in land has been attached in terms of an
order of a court, means the sheriff or deputy sheriff, as the case may be;

{g) inthe case of a public place, road or street under the control of a
municipality, means that municipality;

) for the purposes of section 6, includes a tawful occupier of the land
concerned; and

() includes the authorised representative of the owner, which authori?ed_
representative is ordinarily resident in the Republic;

L e -

Draft Expropriation Bill released for public comment (15 March 2013)
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“possession" includes the exercise of a right;

- “prescribed” meang prescribed by regulation; |
“property” is not limited to land and includes a right in or to such property; .
“public interest” includes the nation"s commitment to land reform, and o
reforms to bring about equitable access 1o all South Africa’s natural resou'rces -
and other related reforms in order to redress the resuits of past racial
dlscnmmatory laws or practices; |

" “public purpose” includes any purposes connected with the administration of

~ the provisions of any law by an organ of state;
“registered’” means registered with a government office in which rights in

- respect of land, minerals or any other property are recorded for public record;
"regulation” means a regulation made in terms of section 28 of this Act;
“scheme’ means an undertaking or project of an expropriating authority or a
juristic person in respect of which a propenrty is intended to be expropriated or is

‘ expropriated;

“service’ means service in accordance with section 25(1), and “serve” has a
corresponding meaning;
“this Act” includes regulations made in terms of section 28 of this Act;
“unregistered right” includes an informal right in land;
"valuer" means a person registered as a Professional Valuer or Professional
Associated Valuer in terms of section 19 of the Property Valuers Profession Act,
2000 (Act No. 47 of 2000).

Draft Expropriation Bill released for public comment (15 March 2013)
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CHAPTER 2
APPLICATION OF ACT AND POWERS OF EXPROPRIATION

- Application of Act

: 2. The provisions of this Act shall not derogate from a power fo
expmpnate conferred by another law, provided that if such power is exercised -
after the commencement of this Act, such power must be exercised in

‘_ accordance with the procedures set out in this Act. |

Power of Minister to expropriate property

3.  The Minister may, subject to the obligation to pay compehSation, |
exprapriate property for a public purpose or in the public interest.

Exproprlation of property on behalf of a juristic person

4, (1)  The Minister may, subject to subsection (2), (3), {4) and (5),
expropriate property on behalf of a juristic person if he or she is satisfied that
' the juristic person— |
(a) requires the property for a public purpose or in the public mterest
(b)  has failed 1o reach agreement with the owner of the property in
~ attempting to purchase the property on the open market
(c)  isable to give effect to the purpose for which the property is reqmred
and . '
(d) accepted in writing, the conditions imposed by the M|n|ster -
. {2)  The juristic person referred to in subsection (1) must satlsfy
the Minister charged with the administration of the law in terms of which such
- juristic person was established, that it reasonably requires the p;o'perty fora
public purpose or in the public interest and that it has failed to reach agreement
~with the owher for the acquisition of the property, whereatfter such Minister may
request the Minister to exprepriate the property on behalf of such juristic person - '
in terms subsection (1). | |

Draft Expropriation Bill released for public comment (15 March 2013)
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(3) I the Minister expropriates pr0perfy on behalf of a juristic

person in terms of subsection (1), such juristic person becomes the owner of
~ that property on the date of expropriation, subject to the following conditions—-

(@

®)

)

@

(©)

t

the juristic person must give effect to the purpose for which the property |
is expropriated within the time period determined by the Minister, or
within any extended period granted by the Minister in writing;

the juristic person may only use the expropriated property for the

purpose for which it is expropriated, unless written approval is obtained
from the Minister to use the property for a different purpose, provided

that any change in the use of the property remains for a public purpose

- or in the public interest;

the juristic person must transfer ownership of such property to the State if

the juristic peréon—- | ’ '

0] fails to give effect to the purpose for which the property is
expropriated within the time period determined by the Minister or
within any extended period granted as contemplated in paragraph
(a); or

(i)  after receiving written notice from the Minister to desist from doing
so, continues to use the property for a purpose other than for
which the property is expropriated or for which approval is given
as contemplated in paragraph (b); _ _

the property may not be burdened by a notarial lease or alienated by

donation, sale or exchange, uniess the prior written approval of the‘

Minister is obtained; _

if the property is to be alienated, the national government has the right of

first refusal, which right must be exercised within 90 days from receipt of
notice to exercise such right; and

any other condition which the Minister may deem necessary and as

agreed to in writing by the juristic person ptior to the Minister exércisin‘g

his or her bowers of expropriation in terms of subsection (1).

(4) The Registrar of Deeds must endorse the title deed of the

expropriated property with the conditions imposed by the Minister in terms of
subsection (3).

o Draft Expropriation Bilt released for public cornment {15 March 2013)
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(5) The fees, duties and other charges that would have been
payable by the juristic person in question in terms of any law if it had purchased
the property in question are payable when property is expropriated in terms of
subsection (1).

(6)  The juristic person is responsible for all costs incurred or to
be incurred by the Depahment in effecting the expropriation of the property,
which costs include—

(a)  the appointment of valuers or other relevant specialists to either—

(i) assess the value of the property to be expropriated; or

(i)  advise the Minister on the merits of the intended expropriation and
on the amount of corhpéhéation to be paid to the expropriated
owner or expropriated holder,;

(b)  the costs referred to in subsection (5);

{¢)  all costs incurred in respect of any application to court arising from or in
connection with the expropriation of the property; and

(d)  any compensation and interest payable by the Minister to the
expropriated owner or expropriated holder.

(7)  Prior to the Minister exercising the power of expropriation in
terms of subsection (1), the juristic person must, subject to subsection (9)—

(@)  deposit the amount estimated by the Minister to cover the expected cost
contemplated in subsection (6)(a}, (b) and (¢) into the trust account of a
nominated attorney; and

(b)  furnish the Depa'rtment with an acceptable bank guarantee in an amount
estimated by the Minister in order to cover the expected expenditure
contemplated in subsection (6)(d].

(8) Inthe event of any court proceedings arising from or in
~ connection with the expropriation of the property, the juristic person must,
subject to subsection (9}, deposit the amount estimated by the Minister to cover
the expected cost into the trust account of a nominated attorney, within a
reasonable time after receiving the directive of the Minister.

(9)  The Minister may from time to time reassess the amounts
referred to in subsections (7) and (8) and may direct the juristic person to adjust
the deposit or bank guarantee, in accordance with the reassessed amounts,
within a reasonable time after receiving the directive of the Minister.

Draft Expropriation Biif released for public comment {15 March 2013}
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(1 0) The 5urtst|c person concerned must refund the Department S :

aII costs incurred by the Mlnrster in exercrsrng his or her power in terms cf B
subsectron (1) and in the performance of hls or her functions in terms of thr_s
' ) The Minister must within 180 days of the State acquiring 2

ownership of the property in terms of subsection (3)(0) decrde whether to reta,n - ‘o

such property , - : _ ;

_ (12) (a) Should the. thster decide to retain the property as
contemplated in- subsection (1 1) the Mlnlster must compensate the |urtsttc |
person for the property less the costs mcurred in determrmng the value ‘_and tn. o
transfernng the property in the name of the nattonal government | | “ " :

| ' ()  Should the Mtnister decide nat to retain the property :
as contemplated in subsection (11), the junstrc person must be compensated

for the property from the proceeds of the drsposal thereof less costs mcurred by" .

the Department in malntarnrng and dlsposmg of the property _

~(¢) Iithe Minister decides to dispose of the property in
'terms of subparagraph (b), the expropriated owner of the property_may be given "
the right of first refusal to purchase' the propenty at the prevaili'ng market value
whrch right must be exerctsed wrthtn 60 days of recetpt of a notice to exercrse
such right.

Delegation of duties by Minister -

. 5. ) fThe.Min_ister may either gen_erally or' m relation toa ,
particular property or in relation to et particular case delegate to an"ofﬁc'lal of the an
Department any power or dtJty conferred orimposed on him .or herin ter.msof"‘ o
this Act. o SRR L,

(2)  The Minister may not delegate the powers conferred to him .
or her in terms of sections 3, 4(1 ), 8(5), 1 6(1) and (2), 23(1), 24(1).and 28. :

_ Draft Exproptiation Bill released for public comment (15 March 2013)
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. . 'CHAPTER3 |
INVESTIGATION AND VALUATION OF PROPERTY

E | In'vesttgation and gathering of Informatlonfor purpo‘ses of expropriation

6. g (1) When Investrgatmg the possible expropriataon of a property,

an exproprtating authonty must—— '

, I(a), r

M
T the owner and the person apparently in charge of the property,

mvestrgate or cause an mvesttgatron to be conducted on—

i) = the surtabllrty of the property for the purposes for which it is

required;

(ii) .”the emstence of reglstered rights and take all reasonabte steps to

estabhsh the exnstence of unregrstered rights in the property,
(viii-) ' the current use of the property;
(iv) the hrstory of the acqursntlon and use of the property,
(iv)  the market value of the property;

“.(v) the extent of direct state investment and subsidy in the acquisition

of the property and any benefucral capltal |mprovement of the
- property; and
(vi) - other relevant factors;
in wntmg call upon the following persons—

and ‘ ‘ ‘
(n) any other affected person known to the expropnatmg authority S

" to submit in writing, within 30 days of delivery of the notlce or within such
extended penod as may be granted by the expropriating authonty in .

o ' writing, the names and addresses of holders of unregistered rights in the |

, property and partrculars of such nghts,_ to the extent that such names,
_addresses and particulars are within his or her knowledge or in the
o possession of his or her organisat'io‘n Provided that in the event of an
.expropnatron of land the fotlowmg persons must also be called uponto
" furnish the requested partrculars o
- (aa) the mumcrpal manager; -
| - (bb) the Drrector-Genera! of the Department of Ftural Development and

Land Reform and

,' Draft Expropriation Bill released for pubtic comment {15 March 2013)
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(©

(cc)

B

T
e
the Director-General of the Department of Mineral Resources;

in the event of an expfopriation of land, consult with the municipality as

contemplated in section 7.

(2)  If authorised in writing by the expropriating authority to do

s0, a person conducting an investigation contemplated in subsection (1)(@)—

@

may—

(i

(i)
(iii)
(iv)
)

(vi)
(vii)

(viii)

(ix)

(x)

entér upon the property with the neéessary equipment and-

vehicles;

survey and determine the area and levels of the property;

dig or bore on or into the property; ,

construct and maintain a measuring weir in any river or stream;

insofar as it may be necessary to gain access to the property,
enter upon and go across another property with the necessary
workers, equipment and vehicles;

demarcate the boundaries of the property;

require the owner, tenant or occupier of the property, or the agent

of the owner, on instruction of the expropriating authority, to give

him or her access to a document in possession of the owner,
tenant, occupier or agent that the person reasonably requires for
the purposes of valuing the property; '

make extracts from or copies of a document to which he or she is

given access in terms of subparagraph (vii);

in writing require the owner, tenhant or occupier of the property, or

the agent of the owner, to provide him or her, either in writing or

verbally, with particulars regarding the property that he or she
reasonably requires for the purposes of valuing the property; and
require the municipality to provide him or her with— '

(aa) access to building plans of improvements to the property;

{bb) a copy of the building plans referred to in item (aa} at the
cost of the expropriating authority; _

(cc) such information in respect of municipal properfy rates or
charges, land use rights including the zoning of the
property, availability of engineering services to such
property or such other information in respect of the property -

Draft Expropriation Bill released for public comment (15 March 2013)
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1)

as is in the possession of the municipality and as may be
reasonably réquired for the valuation of the property.
may not enter upon the property or perform any of the acts set out in
paragraph (@) unless he or she is authorised to do so in writing by the
expropriating authority and— ) |
(i} the owner or the person apparently in charge of the property or
the owner or the person apparently in charge of the land aver
which access to that property is to be gained, as the case may be,
has consented in writing thereto; or
(il  inthe absence of stich written consent, written notice has been
delivered to such owner or owners not less than 72 hours before
the intended access, specifying—

(aa) the name of the person authorised by the expropriating
authority to conduct the investigation, the actions which are
to be performed on the property during the investigation
and the dates and times when the investigation is to be
conducted; and ‘ .

(bb) Inthe case where access Is to be gained over other land as
contemplated in paragraph (a)(v), the route to be used over
such other land, the name of the person whao is to use such
route and the dates and times when such route is {0 be
used.

(3) (@ A person, authorised in writing to perform an act

contemplated in subsection (2) on behalf of the expropriating authority, must—

{)

(i)

(i)

on demand, provide the owner, tenant or occupier of the property or the

~ agent of that owner, tenant or occupier with a copy of the said written

authorisation; _
at all times whilst performing any such act on behalf of the expropriating
authority, be in possession of such written authority; and
on demand, identify himself or herself by means of an official
identification document to the owner, tenant or occupier of the property
or the agent of that owner, tenant or occupier.

(b}  Ifthe person ¢ontemp|ated in paragraph (a) fails to

comply with subparagraphs (i), (i) or (jli) of that paragraph the owner, tenant or
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* occupier of the property or the agent of the owner, tenant or occupier, may
refuse that person entry to the property or may refuse the peﬁormance of anact.
p contemplated in subsection (2). | |
(4)  If a person suffers a loss or damage as a result of the
~ performance of an act contemplated in subsectlon (2)(a), the expropnatlng
authonty is liable to repair such damage or compensate that person.
(5) A person who unreasonably or wilfully fails to comply w:th a
request in terms of subsections (1)(b) or (2){a) (ix) is guilty of an offence. '

Consultation with municipality during investigation

7. (1)  The expropriating authority must, when contemplating the
expropriation of land, in writing request the municipal manager to inform the
expropriating authority of the effect which the expropriation may have on

~existing and future engineering services, infrastructure and housing and town
pianniﬁg. | ‘
(2)  The request referred to in subsection (1) must include—
(.a)‘ - a statement that the expropriating authority is contemplating an
expropriation of land;
(b)  afull description of the land in question;
(c)  details of the purpose'for which the land is to be expropriated;
(d the 'period within which the municipal managet is required to respond to

.such request, as contemplated in subsection (3); and |
(e}  any other details that the expropriafing authority may deem necessary.

(3}  The municipal manager referred to in subsection (2) must
submit his or her written response to the expropriating authority within the
period stipulated in subsection (2)(d), or within such extended period as may be
granted by the expropriating authority in writing.

(4} If the expropriating authority is a municipal council, the
request referred to in subsection (1) is not required.
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CHAPTER 4
INTENTION TO EXPROPRIATE

Notic_e of Intention to expropriate

8. (1) If an expropriating authority intends to expropriate property,
it must—
(@)  publish in accordance with section 25(2) a notice to that effect;
~(b)  serve a copy of the notice on all persons, including holders of
unregistered rights, of whom it is aware and whose rights or interests
may be affected by the intended expropriation; and
- (¢)  deliver a copy of that notice to the Director-General, except if the
| expropriating authotity is the Minister,

(@) Ifthe property which the expropriating authority intends to
expkopriate is land, the expropriating authority must also serve, for written
comment within 14 days from date of service, a copy of the notice referred to in
subsection (1) on— _

(a the Director-General of the Department of Rural Development and Land

‘ Reform to inform the expropriating authority of any land claim and any
unregistered rights derived from or protected by any law under the
administration of the Minister responsible for rural development and land
reform; to the extent that such claim or unregistered right is likely to be
affected by the intended expropriation: Provided that if the expropriating
authority is the Minister responsible for rural development and land
reform, no such service is required; and _

(b) the municipal manager to inform the expropriating authority of the effect
which the intended expropriation may have on existing and future
engineering services, infrastructure and housing, and town planning, and
of any holders of unregistered tights in the land of which the municipality
is aware: Provided that if the expropriating authority is the relevant
municipality, no such service is required. ' |

(3)  The notice contemplated in subsection (1) must include—
(&)  astatement of the intended expropriation,

{b)  full description of the property earmarked for expropriation;
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(©)

a short description of the scheme in respect of which the intended
expropriation applies and the address at which documents fully setting
out the scheme may be inspected and particulars of the scheme may be

_.qbtained during business hours;

(@

(®)

@

(t)

an-invitation to any person who may be affected by the intended

expropriation to lodge with the expropriating authority at a given address

within 30 days after the publiéation or service of the said notice—

)] any objections against the intended expropriation;

(). any submissions relating to the intended expropriation;

(i)  a postal address and a facsimile number, if any, to which further
communications 1o such person may be addressed by the

m =" " expropriating authority; and ‘

(iv)  the choice of official language for the purposes of further written

communication; and .

a directive to the owner to submit in writing the names and addresses of
all holders of unregistered rights and particulars of such rights, to the
éx{eht that such names, addresses and particulars are within the
knowledge of the owner.

(4)  The expropriating authority must— ,
upon receiving an objection from an affected person, notify that person
that the objection has been received; and By
within 30 days of receiving the objection referred to in paragraph (@),
invite that person to enter into negotiations with it regarding the intended

.expropriation.

(6)  If no agreement can be reached between the expropriating

authority and the person referred to in subsection (4)(b) within 60 days of the
invitation contemplated in that subsection, the expropriating authority must

decide ori whether to expropriate the property, and if the decision is—

@
(b

o expropriate, serve the required notice in terms of section 8(1); and
not to expropriate, inform the affected parties accordingly in writing.
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Notice of expropriation

9. (1)  In order to expropriate property, an expropriating authority
must serve a notice of expropriation on the owner of the property or a known
hoider of a registered or unregistered right in the property.

. (2) A copy of the notice of expropriation must within seven

days of such service be— |

(a)  published in accordance with section 25(2);

(b)  delivered to the Registrar of Deeds, the Registrar of Mining Titles and
any government office in which rights in respect of expropriated property
are registered or recorded for public record; and

(c) delivered to the Director-General, except if the expropriating authority is
the Minister. ‘

(3) I the property is land or a right in land, a copy of the notice
of expropriation must aiso be delivered to—

(@  the municipal manager;

(b)  the Directors-General of the Department of Rural Development and Land
Reform and the Department of Mineral Resources ; .

(¢ . aholder of unregistered rights of whom the expropriating authority is
aware and whose rights are not to be expmpriated in terms of subsection
M

(d}  aholder of a mortgage bond registered against the title deed of that land;
and

(e}  any other holder of a registered right in that land.

(4) The notice of expropriation must, include an offer of
compensation and must—

(a)  contain a full description of the property, including—

(i) in the case where the expropriation applies to a portion of land
only, the approximate extent of such portion and an annexed
survey diagram showing the approximate position of such portion
in relation to the whole; or

(i)  in the case where the expropriation applies to a right in land, an
annexed survey diagram'showing the approximate position of the
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®
(c)
@

@

0

v(gi) |

rrght in land on such Iand unless the rrght m land rs accurately
described wnhout such survey dragram. o ‘

‘ state the purpose for the expropriation;

state the reasons for the expropriation of that particular property;

state the date of expropriation or the date from which the property wilbe

used temporanly, as the case may be, rncludrng the perrod of such
temporary use; ‘
state the date on which the expropriating authorrty or the |unstrc person,
as the case may be, will take possessron of the property;

contain a statement as to the date or dates on which the expropnating
authority proposes to pay the compensatron and any mterest duein
respect thereof in'terms of section 14, if any such date is later than the
date on which the compensation and interest becomes payable in terms

- of section 18(3) and (4);

state the amount offered as compensation for the property, mcludrng the.

| amount offered as compensation to holders of unreglstered rights in the

. property of whom the expropriating authorrty Is aware;

thy

®

0

(&)

contain an.explanation of what the amount of compensation
contemplated in paragraph (g) comprises of; )

cali upon the expropriated owner to submit in writing the names and
addresses of all holders of unregistered rights and particulars of such
rights, other than those furnished in accordance within section 8(3)(e), to

the extent that such names, addresses and particulars are within the ‘
‘knowledge of such expropnated owner;
. draw attention to the fact that if a person has an unreglstered right i in

respect of the property of which the expropriating authority had no
knowledge when making the offer of compensatron the exproprratmg
authonty may adjust that offer; - '

inform the exproprrated owner that he or she may request a translation of

- the notice of expropriation in the official language of his or her choice;

n

‘and

must be accompanied by copies of reports detailing how the amount of.

~ ' compensation was determined..
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‘, . '(5) (@)  Rights in the property or propertles may be S _
s expropnated from different owners or holders of rights in the same notlce of

' expropriation. _ N DR

’ (t)  Aseparate offer of compensétion’ must be statéd in '; o
respect of each owner or holder mentioned in the notice of expropnauon - |

| contemplated in paragraph (a).

' 6) Non-compllance by the expropriating authonty with any of o
thé provisions of subsection (2) shall not affect the validity of the expropnahon. 5_ T

Vesting of exproptiated property

10. (1)  The effect of an expropriation of property is that—
(a)-  the ownership of the property described in the notice of expropriation
vests in the expropriating authority on the date of expropriation, released
from mortgage bonds; | .
() all unreglstered rights in such property are snmultaneously expropriated o '
| on the date of expropnauon unless otherwise stated in the notice
contemplated in section 9(1); , ,
.{¢) inthe case of a taking of a right to use a property temporarily:
(i) the owner’s right to use the hroperty is suspended; ‘
(iy  all registered rights in the property, other than the right of use, are
not suspended, unless or until such registered rights are
temporarily expropriated from the holder thereof in accordance -
with the provisions of this Act; and | ‘
(iii) all unregistered rights in such property are suspended forthe
period of such temporary use; and
(d)  the property remains subject to all reglstered rights, with the exception of
" mortgage bonds, in favour of third parties with which the property has -
been burdened prior to expropriation, unless or uhtil such'i'égistered
rights are expropriated from the holder thereof in accordance with the
prowsmns of this Act. ' o
_ (2) Possession of the expropriated property passes to the
| eScprOpriatihg authority, or the juristic person, as the case may be, on the date
- stated in terms of secﬁon 9(4)(e) or such other date as may be agréed upon
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between the expropriated owner or expropriated holder of a registered or
unregistered right, as the case may be, and the expropriating authority.

(8) (@  The expropriated owner or holder of a registered or
unregistered right, who is in possession of such property, must from the date of
expropriation to the date upon which the expropriating authority takes
possession of the property, take care of and maintain the property.

(b)  [f an expropriated owner or holder of a registered or
unregistered right, who is in possession of such property, wilfully or negligently
fails to take care of and maintain the property and as a result thereof the
property depreciates in value, the expropriating authority may recover the
amount of the depreciation from the expropriated owner or the holder of a
registered or unregiétered right, concerned,

| (c} - The expropriating authority must compensate the
expropriated owner or holder of a registered or unregistered right, as the case
may be, for such unusual maintenance costs incurred after the date of
expropriation as may be agreed upon between the expropriated owner or the |
holder of a registered or unregistered right, concerned and the expropriating
authority.

(4) Ifthe expropriated owner or holder of a registered or
unregistered right, as the case may be, desires to place the expropriating
authority in possession of the expropriated property prior to the date stated in
terms of section 9(4)(e) and that owner or holder of a registered or unregistered
right, as the case may be, and the expropriating authority do not agree upon a
date on which the possession of such property passes to the expropriating
authority, the expropriated owner ofr holder of a registered or unregistered right,
as the case may be, may give the expropriating authority notice in writing of not
fess than 30 days before the date on which he or she desires to place the
expropriating authority in possession of the property, in which case possession
of the property passes o the expropriating authority on that date.

(6)  The expropriated owner or holder of a registered or
unregistered right, whoever is in possession of such property, remains entitied
to the use of and the income from the expropriated property, as was enjoyed-
immediately prior to the date of expropriation, from the date of expropriation to
the date on which possession of such property passes to the expropriating
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authority, but the owner or holder of a registered or unregistered right who is in
possession of the property remains, during that period, responsible for the
_payment of municipal property rates and other charges and normal operating
costs and maintenance in respect of the expropriated property as if the property
had not been expropriated.

Verification of 'unreglstered rights in expropriated property

11. (1) If, after the date of expropriation, a person claims to have
held an unregistered right in the expropriated property for which such person
has not been compensated, the expropriating authority must request such
person to deliver within 30 days a copy of any written instrument in which the
unregistered right is contained, if such instrument is in his or her possession or
under his or her control, or any other evidence to substantiate such claim.

(2) If the unregistered right claimed in subsection (1) pertains
to the use of improvements on expropriated land, the evidence required in
subsection (1) must include—

(a)  afull description of those improvements; and

(b) an affidavit or affirmation by such person stating whether those e
improvements were erected by him or her and i so, whether the
materials used for erecting such improvements belonged to him or her.

(3) On receipt of the evidence requestéd in terms of subsection
(1) and if the unregistered right pertains to land, the expropriating authority must
forward such evidence to the Director-General of the Department of Rural
Development and Land Reform for comment on such claim.

{4)  The Department of Rural Development and Land Reform
must submit comments within 45 days of receipt of the request in terms of
su‘bsection (3).

(5}  The expropriating authority must make a determination on
the claim referred to in subsection (1) within 30 days of expiry of the period
referred to in subsection (4) and notify the claimant in writing within 14 days of
such determination. o

(6)  Should the expropriating authority determine that the claim
referred to in (1) is valid; the expropriating authority must determine and deliver
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an offer of compensation to the claimant, together with a report on how the
amount of compensation was determined.

Consequences of expropriation of unreglstered rights and duties of
expropriating authority '

12. (1)  An expropriated holder is entitled to compensation for the”
expropriation of his or her unrégis_tered right as contemplated in section
10(1)(b). | |

(2)  As soon as the expropriating authority becomes aware that
an unregistered right in the expropriated propetty has been expropriated as
contemplated in section 10(1)(b) and becomes aware of the identity of the
expropriated holder thereof, the expropriating authority must serve on that
expfopriated holder a notice that the unregistered right has been expropriated,
together with a copy of the notice of expropriation served on the expropriated
owner in terms of section 9(1).

3)  The notice contemplated in subsection (2) must—

(a) inform the expropriated holder of the date on which possession of the
| exproptiated propeﬁy passed to the expropriating authority in terms of
section 10(2);
(b) . contain a statement contemplated in section 9(4)(e), if applicable; and
{c)  request the expropriated holder to deliver to the expropriating authority,
within 14 days of receipt of the notice, a copy of any written instrument in
which the unregistered right is contained if such instrument is in his or
her possession or under his or her control.
~ (4 When anotice in terms of subsection (2) has been served
on the expropriated holder, this Act appiies with the changes required by the
context as if such notice were a notice of expropriation in terms of section 9(1)
in respect of such unregistered right, provided that if the expropriated holder is a
lessee, he or she remains liable to pay rental to the expropriated owner until
possession passes in terms of section 10(2) and, if applicable, thereafter to the
expropriating authority.

(5) If the expropriated owner of land knows of the existence of

an unregistered right in such land and fails to inform the expropriating authority
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of the existence thereof, that owner is liable to the expropriating authority for

any loss sustained by the expropriating authority in the event of the

expropriating authority having to pay compensation for the expropriation of such

unregistered right after the date of payment of compensation to that owner.

CHAPTER 5
COMPENSATION FOR EXPROPRIATION

~ Determination of compensation

13.

(1)  The amount of compensation to be paid to an expropriated

owner or expropriated holder must be just and equitable reflecting an equitable

balance between the public interest and the interests of the expropriated owner

or expropriated holder, having regard to all relevant circumstances, including—

(@)
(b)
(©
(@

(e

. the current use of the property

the history of the acquisition and use of the property;

the market value of the property

the extent of direct state investment and subsidy in the acquisition
and beneficial capital improvement of the property; and

the purpose of the expropriation.

(2) In determining the amount of compensation to be paid in

terms of this Act, the expropriating authority must not take account of—-

(@)

(b)

(©)

(@

the fact that the property has been taken without the consent of
the expropriated owner or expropriated holder;

the special suitability or usefulness of the property for the purpose
for which it is required by the expropriating authority, if it is unlikely
that the property would have been purchased for that purpose in
the open market;

any enhancement in the value of the property, if such
enhancement is a consequence of the use of the prdpeny in a
manner which is unlawful;

improvements made on the property in question after the date on
which the notice of expropriation was served upon the claimant,
except where they were agreed to by the expropriating authority in
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terms of section 10(3) or where they were undertaken in
pu'rsuance of obligations entered into before that date;

(e) anything done with the object of obtaining compensation therefor;
and | |

‘(f) any enhancement or depreciation, before or after the date of -
service of the notice of eXpropriatioh, in the value of the property
in question, which can be directly attributed to the scheme or
pljrpose in connection with which the property was expropriated.

| Interést on compensation

| 14. (1) Interest at the interest rate prescribed in terms of section

80(1)(b) of the Public Finance Management Act, 1999 (Act No. 1 of 1999), is

due from the date of expropriation on the outstanding portion of the amount of

compensation payable in accordance with section 13, and becomes payable in
the manner contemplated in section 18(3) and (4): Provided that—

(a)  If the expropriated owner or expropriated holder fails to comply with
section 15(1) and (2) within the periods referred to in that section,
including any extension of such periods, the amount so payable during
the period of such failure and for the putposes of the payment of interest, -
is not regarded as an outstanding amount;

'(b) interest due in terms of this subsection must be regarded as having been
paid on the date on which the amount has been made available or by
prepaid registered post posted to the expropriated owner or the
expropriated holder concerned, or electronically transferred to his or her
account, as the case may be; and _ ‘

(¢) . adeposit, payment or utilisation of an amount in terms of section 18(1),

- 20(2) or 21(1) or (4) must be regarded as being a payment to the
expropriated owner or an expropriated holder and no interest accrues on
-any such amount as from the date on which it has been so deposited,
| _ paid or utilised. »
(2 It land has been expropriated, no Interesi is due to the
expropriated owner of such land, or to an expropriated holder, for any period
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before possession of such land has passed to the expropriating authority in
terms of section 10(2) or (4) as the case may be.
(3) ) land has been expropriated and the expropriated owner
~ or an expropriated holder occupies or utilises that land or a portion thereof, no
interest is due to him or her in respect of the period during which he or she so
occupies or utilises the land or portion thereof on so much of the outstanding
amount as relates to the land or the portion so occupied or utilised.

Compensation claims

- 15. (1)  Anowner or holder of a registered or unregistered right
who receives a notice of expropriation in terms of section 9(1)- must, within 30
days from the date on which that notice was served on him or her, deliver or
cause to be delivered to the expropriating authority a written statement
indicating whether the offer of compensation is accepted, and—

{a)  the physical address or postal address and facsimile number, if any, to or
~ at which further documentation in connection with the expropriation must
be delivered; and
(b)  such information and annexing such documentation as may be
prescribed by the Minister in order to facilitate electronic payment of
compensation to the expropriated owner or expropriated holder.

(2) If the offer referred to in subsection (1) is not accepted, the
expropriated owner or expropriated holder must also set out in the statement
contemplated in subsection (1)— ,

(a) the amount claimed by him or her as compensation;
(b)  full particulars as to how such amount is made up, including a copy of a
-~ valuation or other professional report, if any, that forms the basis of the
compensation claimed; and | 7
(c)  if the property expropriated is land, full particulars of— 7
(i) improvements on the land that in the opinion of the owner or
holder affect the value of such fand; and
(i) all unregistered rights that exist in respect of such land and that he
or she is aware of, including the name and address of the holder
of such unregistered right and, if such unregistered right is
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contained in a written instrument in his or her possession or under

his or her control, a copy of such written instrument.

(8) (a)  The expropriating authority may extend the perlod of
30 days referred to in subsections (1).

(b) If the expropriated owner or expropriated holder
‘requests the extension of the period of 30 days In writing before the expiry of
‘that period, the expropriating authority must extend such period by a further 30
- days. | | '
"~ (4) Ifthe property expropriated is land—
| (a) the expropriafed owner must deliver or cause to be delivered to the
expropriating authority, within 30 days of the expropriating authority
reql_Jresti'ng, the title deed to such land or, if it is not in his or her
‘po‘ssession or under his or her control, written particulars of the name
‘and address of the person in whose possession or under whose control
 the title deed is; and |
_ (b) the person referred to in paragraph (a) in whose possession the title
 deed may be, must deliver or cause 1o be delivered the title deed in
questibn to the expropriating authority within 30 days of the expropriating
authority requesting it.

(5) A person who refuses or fails to comply with a request by
the expropriating authority in terms of subsection (2}(c)(ii) or (4)(a) or (b) is
guitty of an offence.

(6)  Subject to subsection (1), an expropriated owner or an

'. expropriated holder that fails to comply with subsection (1) is entitled to such
- compensation as would otherwise have been payable to him or her in terms of
this Act.

Offers of compensation

16. (1)  If the expropriating authority does not accept the amount
~ claimed by a claimant in terms of subsection (1) or (2) of section 15, as the case
" may be, the expropriating authority must, within 30 days of delivery of the
statement contemplated in those subsections—
‘(a) make an offer of compensatlon to the claimant in writing; and
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(b)  indicate how such amount is made up and calculated.

2) If an expropriated owner or an expropriated holde_f fails o
claim an amount of compensation or to furnish the information contemplated in
section 15, the expropriating authority must within 30 days after the expiry of the
period or extended period contemplated in that section, offer in writing an
amount of compensation to such expropriated owner or expropriated hoider.

(3)  The offer of compensation contemplated in subsection
(1)@ and (2) must be accompanied by copies of reporfs detailing how the
amount of compensation is determined, if the amount is different to the amount
offered by the expropriating authority in terms of section 9(4).

Particulars of claims and offers

17. (1)  The expropriating authority and fhe claimant may from time
to time in writing deliver a request for reasonable particulars regarding the
claimant’s claim for compensation or the offer of compensation, as the case
may be, and particulars so requested must be furnished within 30 days of such
request.

(2) Ifthe expropriating authority or the claimant fails to comply
with a reduest referred to in subsection (1), the court may, on application, issue |
an order directing him or her to comply therewith. |

(3)  Aclaim for compensation and an offer of compensation
remain in force until— |
(a)  the expropriating authority makes a revised offer;

(b} it has been accepted, or
' (c)  the compensation has been decided or approved by a court.

Payment of amount offered as compensation
18. (1) Compensation due to a claimant in terms of this Act;
becomes payable on the date on which the amount of such compensation has

been determined by agreement between the expropriating authority and the
claimant, or approved or determined by court.
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()  Notwithstanding subsection (1) and subject to sections 20
and 21, the expropriating authority must—

(a) onthe date on which an amouht is offered as compensation or, if it has
then not yet taken possession of the property, the date on which
possession passes to the expropriating authority in terms of section
10(2); and

(b unless the expropriating authority has proposed a later date for the
payment of the compensation in terms of section 9(4)(e),

pay, by way of an advance payment, not less than 80 per cent of the amount of

compensation offered to the claifnant concerned or 1o the person referred to in |

section 19(1)(b). .

(8) Interest due in terms of section14becomes payable only
after the amount of compensation has been deter_mined and at the time when
payment of the last outstanding portion of compensation is made. '

(4) (a) Iithe expropriating authority has proposed a later
date or dates in terms of section 9(4)(e), the compensation and the interest are
payable, subject to an agreement to the contrary between the claimant and the
expropriating authority, on such date or dates as a court may order.

(b)  An expropriated owner, an expropriated holder or
the expropriating authority may apply to the court for an order contemplated in
paragraph (a) at any time after the expropriating authority has proposed a later
date or dates in terms of section 9(4)(e).

(5) If value-added tax is payable by a claimant by virtue of
section 8(21) of the Value-Added Tax Act, 1991 (Act No. 89 of 1991), payment
of compensation must be made by the expropriating authority only upon receipt
of an appropriate tax invoice from the claimant.

(6) The Minister may prescribe the information and
documentation to be delivered by a person to whom compensation or interest is
payable in terms of this Act, in order to facilitate electronic payment thereof.

Property subject to a mortgage bond or deed of sale

19. (1)  Ifaproperty expropriated in terms of this Act was
immediately prior to the date of expropriation encumbered by a registered
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mortgage bond or subject to a deed of sale, the expropriating authority may not

pay out any poriion of the compensation money to the claimant concerned, -

except— .

(a)  after the compensation due to the mortgagee or buyer, as the case may
be, has been finally determined; and :

(b} to such person and on such terms as may have been agreed upon '
between the expropriated owner or expropriated holder and the
mortgagee or buyer concerned, as the case may be, after the claimant -
has notified the expropriating authority of such agreement.

(2)  Ifthe claimant and the mortgagee or buyer, as the case
may be, fail to conclude an agreement contémplated in subsection (1)(b), any of
the said persons may apply to the court for an order whereby the expropriating
authority is directed to pay out the compensation money or an advance
payment in terms of section 18(2) in such manner as the court may determine
and the court may on such application issue such order, mcludlng an order as to
costs, as the court may deem just.

Paymént of municipal proberty rates and other charges out of
compensation money

20. (1) If aland which has been expropriated is subject to-

- municipal property rates or other charges, the municipal manager must, wuthln
| ~ 21 days of receipt of a copy of the notice of expropriation in terms of section
9(8)(a) inform the expropriating authority in writing of any outstanding municipal
property rates or other charges in respect of the payment of which the
| | production of a certificate is in terms of any faw a prerequisite for the
registration of transfer of such land by a registrar of deeds.

| (2)  The expropriating authority must in writing inform the
expropriated owner of any amount so alieged by such municipality and if the
said amount is not disputed by the expropriated owner within 14 days of such
notification, the expropriating authority may utilise as much of the compensation
money in question as is necessary for the payment, on behalf of the
expropriated owner, of any municipal property rates or other charges
contemplated in subsection (1).
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(3)  If the municipal manager fails to inform the expropriating
authority of such outstanding munieipal property rates or other charges within 3
‘the 21 days referred to in subsection (1), the expropriating authority may pay
the compensation to the expropriated owner or holder without regard to such
outstanding municipal property rates or other charges, and in euch an event and
despite the provisions of any law to the contrary— B
(a) . the Registrar of Deeds may register transfer of the expropnated property, ,
(b)  the expropriating authority is not liable to the said municipality before or
after such registration for any outstanding municipal property rates or
other charges; and
(c)  ihe expropriated owner continues 0 be liable for those rates and charges _
notwithstanding the reglstratlon of the expropriated property in the name
of the expropriating authority or juristic person, as the case may be

Deposit of compensation money with Master

21. (1) The expropriating authority may deposit the amount of
— compensation payable in terms of this Act with the Master after which the
expropriating authority ceases to be liable in respect of that amount—

(a)  if a property expropriated under this Act was left in terms of a will or
testament to an undetermined beneficiary or beneficiaries;

(b) if compensation is payable in terms of this Acttoa person whose
address is not readily ascertainable or who fails to supply the preSCribed ‘
information and documentation for electronic payment after 30 days’ |
written notice to do $0; or

(c)  if compensation is payable and the expropriating authority is unable to
determine to whom it must be paid. _

(2) Inthe event of a dispute or doubt as to the person who is
entitled to receive compensation payable in terms of this Act, or in the event of
an interdict in respect of the payment of compensation, the exprOpriaiing
authority may, subject to section 19(2), pay such compensation to the Master.

(3)  Any money received by the Master in terms of subsection
(1) or (2) must be paid into the guardian’s fund referred 1o in section 86 of the
Administration of Estates Act, 1965 (Act No. 66 of 1965), for the benefit of the
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persons who are or may become entitled thereto and bear interest at the
interest rate prescribed in terms of section 80(1)(b) of the Public Finance

| Management Act, 1999 (Act No. 1 of 1999).
. (4)  The court has jurisdiction to make an order which may be

- expedient in respect of money received by the Master in terms of subsection (1)

. _ . or (2).

. CHAPTER 6
~ ACCESS TO COURT, URGENT EXPROPRIATION AND WITHDRAWAL OF

EXPROPRIATION
Access to court

22. (1) A party to an expropriation may, failing agreement,
- approach a court to decide or approve the following matters:
(@  the amount of compensation;
(b)  the time of payment of compensation; or
(¢)  the manner of payment of compensation.
(@)  Subsection (1) does not preclude a person from
- approaching a court on any other maiter relating to the application of this Act.”

Urgent expropriation

23. (1) An expropriating authority may, on an urgent basis, take‘a
~ right to use a property temporarily.
(2) The power of expropriation referred to in subsection (1)
“may only be exercised if suitable property held by the national, provinciat or
- local government is not available under the following circumstances:
(@ Inthe case of a disaster, as defined in the Disaster Management Act,
| 2002 (Act No. 57 of 2002); or |
(b)  where a court grants an order that an expropriating authority is entitled to
| use the provisions of this section. - |
(3)  Should an expropriating authority exercise the power
referred to in subsection (1), the expropriating authority is exempted from

Draft Expropriation Bill released for public comment (15 March 2013)



.....

38 No. 36269 GOVERNMENT GAZETTE, 20 MARCH 2013

compliance with the provisions of sections 6(1), 7(1) and 8(1); in effecting the
expropriation. '

(4) The owneror holder whose right in property has been
taken for temporary use in terms of this section is entitied to compensation as

~ calculated, determined and paid in terms of this Act.

(6)  The expropriating authority must within 45 days of the
notice to use the property temporarily, make a written offer of compensation to
such owner or hoider.

(6)  If the property taken for temporary use in terms of this
section is damaged during the use of such property, the expropriating authority
is liable to repair such damage or compensate the owner or holder referred to in
subsection (4).

(7)  Should an expropriating authority wish to extend the period
of temporary usage beyond 12 months and the owner or holder whose right in
property has been taken is not willing to agree thereto, the expropriating
authority may approach the court for an extension of the period of temporary
usage, which extension shall not exceed a period of 18 months from the date of
expropriation.

(8) An expropriating authority may at any time during the
temporary use of the property, commence with the expropriation of the property
and must comply with all relevant provisions of this Act.

(9)  If the court refuses to grant an extensidn as requested In
terms of subsection (7), the expropriating authority must vacate the property on
the expiry of the period of temporary or on the date determined by the count.

Withdrawal of expropriation

24, (1) (@) Notwithstanding anything to the contrary contained
in any law, the Minister may withdraw any expropriation from a date mentioned
in a notice of withdrawal if the withdrawal of that expropriation is in the public
interest or such withdrawal is otherwise expedient.

(b)  The notice of withdrawal contemplated in paragraph
(a) must be served on every person on whom the notice of expropriation in
question was served.
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(2)  An expropriation may not be withdrawn—

(a) afterthe éxpiration of three months from the date of expropriation, except
with the written consent of the expropriated owner and all expropriated
holders or, in the absence of such written consent, if the court, on
application by the expropriating authority, authorises the withdrawal on
the ground that it is in the public interest that the expropriation be
withdrawn;

(b) if, where the expropriated propenrty is land, the propenty has already been
registered in the name of the expropriating authority in consequence of

, the expropriation; or

{c) if the expropriating authority has already paid compensation in
connection with such expropriation unless the agreement in writing of
every person to whom such compensation has been paid, is obtained.

+(8)  If an expropriation of property is withdrawn in terms of this
section, ownership of such property again vests, from the date contemplated in
subsection (1), in the owner from whom it was expropriated, and any mortgage
bonds and other rights discharged or expropriated by virtue of section 10(1) as

a consequence of the expropriation are fully revived and the Registrar of Deeds

concerned must, on receipt of a copy of the notice of withdrawal, cancel any

endorsement made in connection with the expropriation in his or her registers
and on the title deed in question.

CHAPTER 9
RELATED MATTERS

Service and publication of documents and language used therein

25. (1) Whenever a notice in terms of section 8(1), a notice of
expropriation or a notice in terms of section 12(2) to an expropriated holder is
required to be served by this Act, the original or a certified copy thereof must—
(@)  be delivered or tendered to the addressee personally at his or her

residential address or place of work or at such address or place as the

expropriating authority and the addressee may agree upon;
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(b) Dbe posted by pre- paid regnstered post to the postal address of the
addressee, ‘ AR ‘ ,
(c) be publlshed in the manner contemplated in subsectnon (—
o 0. i the whereabouts of the person concerned are unknown to the
_ expropnatlng authority and is not readily ascertainable; or
(i) in the case of fideicommissaries in respect of a property which is
subject to a fideicommissum and it is not known 1o the
expropriating authority who all the fideicommissaries are or will be;
o -
(d). ifnone of the modes of service set out in paragraphs (a) to (c) are
- practicable under the circurnstances,' be served in accordance with such
direetions as the court, on application, may direct.
_ - {(2) Whenever publication of a notice in terms'of section 8(1), a
| notlce of expropriation or other document is requnred by this Act, such
publlcatlon must take piace—— : '
- (@) by the publication of the notice or document in English and in eny other -
“official language commonly used in the area where the properfy is |
situated once in the Gazette end, simultaneously therewith or'not more
than one week thereafter, once in the said Iangdages in two newspapers
- . of different languages circulating in the area in which the property is
. situated; | -
) ifthe property is land, by the display of the notice in the sald languages
. onsuch.land in a conspicuous place, from not later than the date of
~ “publication in the Gazette contemplated in paragraph (a); and
(c)  if the expropriating authority deems it necessary in the circumStences, by
- the advertising in such languages as may be appropriate on television or
‘radio, transmitting to the area where the land is situatéd the contents of
‘ such advertlsement to adhere as closely as is practlcable to the contents
T - of the notice or document so ‘advertised.

(3) - Whenever a document must or may be delnvered in terms
-of thlS Act, such delivery must take place by delivering— -
| (@) o the expropriating authonty, at the address appointed in the notice in
terms of sectlon 8(1), the notice of expropriation, the notice in terms of
secuon 12(2) or other document, as the case may be; and
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) toany owner, holder of an unregistered right, person who has lodged an
‘objection or subm:ssnon contemplated in section 8(3)(e), expropriated
owner and expropnated holder, at the address or facsimile number
appointed by such person in terms of this Act, or in the absence

thereof— . |
) atan address supplied In'respect of such person in terms of this |

(i) . atthe res:dentual or postal address of such person, if known to the
expropriating authority; or '

(i)  if no address of such person is known to or readily ascertainable
by the expropriating authority, by publication in the manner
contemplated in subsection (2)(a).

(4)  The delivery contemplated in subsection (3) muet take
place at the address in question by—

(a)  hand; | _

(b) facsimile transmission, provided that a confirmatory copy of the
document is sent by ordinary mail or by any other suitable method within
one day of such transmission; or : |

{c) post e . , o

(5)  Whenever a document or a part of a document which‘ isin

colour has to be delivered, every copy thereof which is delivered and in the
case of a facsimile transmission, the confirmatory copy, must be in the same
colour as the original. '

(6) All docurnents must be in Englrsh and if an addressee has
prlor toa commumcatlon expressed i in writing a preference for another oﬂicual
language, also in that preferred official Ianguage

(7} Every addressee who has received a written .
communication from the expropriating authority is entitled to request, in writing,

_a translation of such communication in the official language indicated in such

request. a
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Expropriation register

- 26. (1) The Director-General must open and maintain a register of
all expropriations that are intended, effected and withdrawn, and of decisions
not to proceed with a contemplated eXpropriaﬁon by all expropriating
authorities. - ' o _
, | (2)  All expropriating authorities must deliver to the Department

a copy of any notice of any intended expropriation, expropriation and withdrawal
of éxpropriation, and of any decision not to proceed with an intended
N expropriation. ' ' |

 Offences

27. (1) A person convicted of an offence in terms of this Act i
liable to a fine or to imprisonmeht for a period not exceeding six months, or to
both a fine and such imprisonment. '

' {2 Aperson who wilfully furnishes false or misleading
infonhatipn in any written instrument which he or she by virtue of ihis Act
delivers or causes to be delivered to an expropriatirig authority, is guilty of an
offenCé, and if convicted, liable to a fine or to imprisonment for a period not
-exceeding two yeafs or to both a fine and such imprisonment.‘ :

Regulations
- 28. The Minister may, by hotice in the Gazette, make regulations
regarding— . . _
(@) any matter that may or must be prescribed in terms of this Act; and
(b) any éncillary or incidental administrative or procedural matter that may
be necessary for the proper implementation or administrétion of this Act.

impact on existing legislation

29. (1)  Alllaws dealing with expropriation of property for a public
purpose or in the public interest that came into force before the date on which
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this Act came into operation, continue to apply to the extent that they are
consistent with this Act and the Constitution. o

(2) Inthe event of a conflict between this Act and any other law
contemplated in subsection (1) in relation to matters dealt with in this Act, this
Act prevails. o |

Amendment of this Act

36. | Draft legislation directly or indirectly amending this Act may be
introduced— , o
(a) by the Minister only; or
(b)  only after the Minister has been consulted on the contents of the draft
legislation. |

Repeal of laws

31. The laws mentioned in the second column of the Schedule are
hereby repealed to the extend set out in the third column.

Transitional arrangements

32, (1) (a) ThisActdoes not apply to any expropriation effected
prior to the date of commencement of this Act or to any consequences of any
expropriation effected prior to the date of commencement of this Act.

_ (b)  Any proceedings for the determination of
compensation in consequence of an expropriation contemplated in paragraph
@) must be instituted, or if already instituted must be concluded, as if this Act
had not been péSsed: Provided that the parties concernéd may agree to the
application of this Act to such expropriation or proceedings in which case the
relevant provisions of this Act apply to the extent agreed upon bet_\)veen the
parties as if it were an eip:ropriatibn or proceedings for the determination of
compensation in terms of this Act. '
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133, This Actis called the Expropriation Act, 2013, *

" SCHEDULE

R o (Sectlon41) e
| Nc and year of Iaw_- .Short tite Extent of repeal
[ActNo.630f 1975 ExprOpnatlon Act, 1975 [ The whole
ActNo. 19 0f 1977 .~ ‘Expropnatnon Arnendment Act 1977 The whole
| Act No. 30f19"78 | Expropriation Armendment Act, 1978 | The whole
' Act No. 8 of 1980 S -Expropnataon Amendment Act; 1980" ‘ The whole
Act No 21 of 1982 - | Expropriation Amendr_n_ent Act, 1982 | The whole
| ActNo.450f 1992 ExpmpriaﬁOn_ Amendment Act:;.1992 | The whole
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