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GENERAL EXPLANATORY NOTE:

Words underlined with a solid line indicate insertions in
existing enactments.

BILL

To provide for a social security scheme for the victims of road accidents; to
establish the Road Accident Benefit Scheme Administrator to administer and
implement the scheme; to provide a set of defined benefits on a no-fault basis to
persons for bodily injury or death caused by or arising from road accidents; to
exclude liability of certain persons otherwise liable for damages in terms of the
common law; and to provide for matters connected therewith.

PREAMBLE

AS the existing fault-based compensation system administered by the Road Accident
Fund, established by the Road Accident Fund Act, 1996 (Act No. 56 of 1996), is not
effectively achieving the purpose for which it was created,;

AS there is a need for an effective benefit system, which is reasonable, equitable,
affordable and sustainable in the long-term, which optimises limited resources and
facilitates timely and appropriate health care and rehabilitation to lessen the impact of
injuries and which provides financial support to reduce the income vulnerability of
persons affected by injury or death from road accidents;

AS there is a need to expand and facilitate access to benefits by providing them on a
no-fault basis;

AS thereisaneed to simplify claims procedures, reduce disputes and create certainty by
providing defined and structured benefits; and

AS thereis a need to establish administrative procedures for the expeditious resolution
of disputes that may arise and to alleviate the burden on the courts,

E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa,
as follows.—

ARRANGEMENT OF SECTIONS
Sections
CHAPTER 1
DEFINITIONS AND OBJECTIVES

1. Definitions
2. Objectives of Act



ook w

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

20.
21.
22.
23.
24,
25.

26.

27.
28.

29.

3

CHAPTER 2

ROAD ACCIDENT BENEFIT SCHEME ADMINISTRATOR

Establishment

Financial year

Duties

Powers

CHAPTER 3
GOVERNANCE

Part A
Board

Composition and appointment
Chairperson and Deputy Chairperson
Term of office

Vacancies

Disgualifications

Committees

Meetings

Remuneration and reimbursement
Duties

Conduct

Resignation

Removal

Dissolution of Board by Minister

Part B

Chief Executive Officer
Appointment
Acting Chief Executive Officer
Accountability
Duties

Employees at executive management level
Dismissal

CHAPTER 4
FINANCE
Financing of Administrator

CHAPTER 5

LIABILITY OF ADMINISTRATOR AND OTHER PERSONS

Limitation of Administrator’s liability

Exclusion of liability of owner, driver and employer of driver

CHAPTER 6
BENEFITS

Categories of benefits

10

15

20

25

30

35

40



30.
31.
32.
33.

35.
36.
37.

38.

39.

40.
41.

42.
43.

45,
46.
47.

48.
49,
50.
51.
52.
53.

55.

4

Part A
Health care services

Liability of Administrator in respect of health care services
Contracted health care service providers
Non-contracted health care service providers
Individual treatment and rehabilitation plan

Part B

I ncome support benefit

Liability of Administrator in respect of income support benefits
Temporary income support benefit
L ong-term income support benefit
Vocational training programmes

Part C

Family support benefit
Liability of Administrator in respect of family support benefit

Part D
Funeral benefit

Liability of Administrator in respect of funeral benefit

Part E

Benefit review

Termination, suspension and revision of benefits
Substitution of recipient of certain benefits

CHAPTER 7
CLAIMS PROCEDURE

Procedure for claiming benefits

Obligations of claimant and beneficiary

Information to be furnished to Administrator by third parties
Powers of Administrator to investigate

Claims lapse in certain circumstances

Time periods for determination of claims

CHAPTER 8
APPEALS COMMITTEE

Appointment and composition

Term of office

Chairperson and Deputy Chairperson

Meetings

Remuneration and reimbursement

Conduct

Disqualification and removal from membership
Appeals

10

15

20

25

30

35

40



56.
57.
58.
59.
60.
61.
62.
63.

5
CHAPTER 9
GENERAL PROVISIONS

Professional and other fees

Liability for administrative decision-making
Restriction on transfer of benefits

Service of process commencing litigation
Regulations and certain notices by Minister
Rules by Board

Offences

Transitional provisions and savings
Insertion of section 1A in Act 56 of 1996

65.  Substitution of section 5 of Act 56 of 1996, as amended by section 74 of Act 19
of 2001 and section 126 of Act 31 of 2005

66. Short title and commencement

CHAPTER 1

DEFINITIONS AND OBJECTIVES

Definitions

1. In this Act, unless the context indicates otherwise—

“Administrator” means the Road Accident Benefit Scheme Administrator
established by section 3;

“assistive devices” means devices that increase a person’s ability to carry out
activities of daily living, including prosthetic and orthotic devices, spectacles and
hearing aids;

“average annual national income” meansthe amount determined by the Minister
in terms of section 60(1)(q);

“beneficiary” means a claimant who is granted a benefit;

“benefit” means a benefit provided for in Chapter 6;

“Board” means the Board of the Administrator contemplated in section 7;
“bodily injury” means aphysical or psychological injury aswell asdamageto the
victim's assistive devices, caused by or arising from a road accident;

“Chief Executive Officer” means the Chief Executive Officer of the Administra-
tor appointed in terms of section 20;

“child”, in relation to a deceased breadwinner, means a biological or adopted
child, including a posthumous child, under the age of 18 years;

“claim” means a claim for a benefit;

“claimant” means a person who has submitted a claim;

“deceased breadwinner” means a person with dependants whose death is caused
by or arose from a road accident;

“dependant” means—

(a) any spouse of the deceased breadwinner;

(b) any child of the deceased breadwinner; or

(c) any other person who was dependant on the deceased breadwinner,
provided such person was legally entitted to support from the deceased
breadwinner and would have received such support had the breadwinner not died;
“emergency health care service” means any health care service which is
immediately required in an emergency situation in order to preserve the injured
person’s life or bodily functions, or both;

“funeral” means to cremate or to inter the deceased in a grave or buria place;
“health care service provider” means a heath care provider or a heath
establishment, as defined in the National Health Act, 2003 (Act No. 61 of 2003);
“immediate family member”” means a spouse, parent, grandparent or asibling or
descendant above the age of 18;

“injured person” means a person who suffered a bodily injury, as defined in this
Act;

“long-term personal care” means both medical and non-medical services
provided for an extended period of timeto an injured person who is unableto fully
execute activities of daily living;
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6

“medical practitioner” means a person registered as such under the Health

Professions Act, 1974 (Act No. 56 of 1974);

“medical report” means a medical report required to be submitted to the

Administrator in terms of thisAct;

“medical scheme” means amedical scheme registered as such under the Medical

Schemes Act, 1998 (Act No.131 of 1998);

“Minister” means the Minister of Transport;

“occupational therapist” means a person registered as such under the Health

Professions Act, 1974 (Act No. 56 of 1974);

“other suitable expert” means a person, other than a student or intern, registered

in a profession registrable under the Health Professions Act, 1974 (Act No. 56 of

1974), or the Allied Health Professions Act, 1982 (Act No. 63 of 1982);

“pre-accident annual income cap” meansthe amount determined by the Minister

under section 60(1)(h);

“prescribe” means prescribe by regulation;

“qualifying person” means a person who potentially qualifies for a benefit in

terms of this Act but has not submitted a claim;

“regulations” means the regulations made by the Minister under section 60;

“road accident” means an incident caused by or arising from—

(a) thedriving of avehicle;

(b) entering or exiting a vehicle;

(c) leaving avehicle stationary;

(d) the movement of avehicle as aresult of gravity;

(e) avehicle coming to a standstill; or

(f) evasive action taken to avoid a collision with a vehicle;

“Road Accident Fund” means the entity established by section 2 of the Road

Accident Fund Act, 1996 (Act No. 56 of 1996);

“rules” means the rules made by the Board under section 61;

““spouse”, in relation to a deceased breadwinner, means—

(&) a person who was the spouse of the deceased breadwinner in a marriage
concluded in accordance with the Marriage Act, 1961 (Act No. 25 of 1961);

(b) a person who was a spouse of the deceased breadwinner in a marriage
recognised in terms of section 2 of the Recognition of Customary Marriages
Act, 1998 (Act No. 120 of 1998);

(c) aperson who was the partner of the deceased breadwinner in a civil union
concluded in accordance with the Civil UnionAct, 2006 (Act No. 17 of 2006);

(d) apersonwho was aspouse of the deceased breadwinner in aunion recognised
as a marriage in accordance with the tenets of any religion;

(e) a person who was the partner of the deceased breadwinner in a permanent
domestic life-partnership in terms of which the parties had established a
contractual reciprocal duty of support; or

() a person who was a spouse or life partner of the deceased breadwinner in
terms of the laws of a foreign country;

“this Act” includes any schedule hereto and any regulation or rule made or notice

published in terms of thisAct;

“vehicle” meansavehicle designed or adapted for propulsion or haulage on aroad

by meansof fuel, gasor electricity, including atrailer, caravan, agricultural or other

implement designed to be drawn by such a vehicle; and

“vocational training” means training aimed at assisting the beneficiary to

maintain employment, obtain employment, or regain or acquire vocational

independence.

Obijectives of Act

2. The objectives of thisAct are to—

(&) providean effective benefit scheme in respect of bodily injury or death caused
by or arising from road accidents, which benefit scheme is reasonable,
equitable, affordable and sustainable;

(b) exclude from civil liability certain persons responsible for bodily injuries or
death caused by or arising from road accidents,

(c) establish the Administrator;

(d) establish procedures for the assessment and determination of claims and
disputes; and
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7

(e) providefor transitional arrangements regarding the board, staff, assets, rights
and obligations of the Road Accident Fund.

CHAPTER 2
ROAD ACCIDENT BENEFIT SCHEME ADMINISTRATOR
Establishment

3. (1) The Road Accident Benefit Scheme Administrator is hereby established.
(2) The Administrator is ajuristic person.

Financial year

4. The financial year of the Administrator is the period of 12 months beginning on
1 April each year, and ending on 31 March the following year.

Duties

5. The Administrator must—

(a) assist injured persons, dependants and immediate family members to submit
claims;

(b) receive claims, medical reports and notices;

(c) assess, accept or reject claims for benefits and establish and maintain a
database of claimants and beneficiaries;

(d) facilitate access to early, effective and appropriate health care services,
rehabilitation, and vocational training, if appropriate, for injured persons,

(e) enter into agreements with public and private health care service providers as
set out in section 31;

() adopt measures to detect, investigate and prevent fraudulent and corrupt
activities regarding claims and the provision of benefits; and

(g) keep such accounting and related records as required by law.

Powers

6. The Administrator may—

(a) employ personnel;

(b) purchase or otherwise acquire goods, equipment, land, buildings, shares,
debentures, stock, securities and any other kind of movable or immovable
property;

(c) sdl, lease, mortgage, encumber, dispose of, exchange, cultivate, develop,
build upon, improve or in any other way deal with its property;

(d) manageand utiliseitsresourcesfor purposes connected with or resulting from
the exercise of its powers and the performance of its duties;

(e) subject to national legislation, invest any money and realise, alter or reinvest
such investments or otherwise deal with such money or investments,

(f) subject to national legislation, borrow money and secure the payment thereof
in such manner as it may deem fit;

(g) draw, draft, accept, endorse, discount, sign and issue promissory notes, bills
and other negotiable or transferable instruments, excluding share certificates;

(h) insureitself against any loss, damage, risk or liability which it may suffer or
incur;

(i) undertake or sponsor research and appropriate programmes or projects
designed to—

(i) facilitate timeous access to health care services,
(i) facilitate independent living, social rehabilitation and life enhancement
assistance for injured persons;
(iif) enhance public awareness regarding the causes of road accidents and the
provisions of this Act; and
(iv) increase road safety;

() investigate the causes of road accidents, the injuries sustained in road
accidents, means of reducing road accidents and any other matter concerning
claims or the provision of benefits in terms of thisAct;

(K) establish and maintain a road accident database;
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() establish and maintain a medica and trauma database relating to road
accidents,

(m) conclude any agreement and engage or consult persons regarding any matter
contemplated in this Act; and

(n) take any other action or step which isincidental or conducive to the exercise
of its powers or the performance of its duties.

CHAPTER 3
GOVERNANCE

Part A
Board

Composition and appointment

7. (1) TheAdministrator isgoverned by aBoard consisting of the following members:

(a) The Chief Executive Officer;

(b) no more than 12 members appointed by the Minister, with qualifications in,
and at least 10 years experience in one or more of the fields of medicine,
disability management, medical health insurance, hospital management,
public finance, public transport, information technology systems, actuarial
science and law;

(c) the Director-General of the national Department of Transport, or his or her
delegate;

(d) the Director-General of the National Treasury, or his or her delegate;

(e) the Director-General of the national Department of Health, or his or her
delegate; and

() the Director-General of the national Department of Socia Development, or
his or her delegate.

(2) Before the members of the Board contemplated in subsection (1)(b) are appointed,
the Minister must, through the national media, invite nominations from members of the
public for these positions on the Board.

(3) The Minister must publish thelist of nominees, their qualifications and experience
by notice in the Gazette.

(4) With the exception of academic employees of higher education institutions, as
defined in the Higher Education Act, 1997 (Act No. 101 of 1997), the members of the
Board contemplated in subsection (1)(b) may not be persons employed by the State.

(5) The Minister must, within 30 days from the date of appointment of a member of
the Board, notify Parliament of the appointment and give notice of the appointment in
the Gazette.

(6) The Chief Executive Officer and the Directors-General are ex officio members of
the Board, but may not vote at its meetings.

Chairperson and Deputy Chairperson

8. (1) The Minister must appoint a Chairperson and Deputy Chairperson from
amongst the members of the Board contemplated in section 7(1)(b).

(2) The Chairperson, or in hisor her absence, the Deputy Chairperson shall preside at
meetings of the Board.

(3) Whenever both the Chairperson and the Deputy Chairperson of the Board are
absent or unable to fulfil the functions of the Chairperson, the members of the Board
must designate any other member of the Board contemplated in section 7(1)(b) to act as
Chairperson of the Board during such absence or inability.

Term of office

9. (1) The members of the Board contemplated in section 7(1)(b) hold office for a
period of three years and may be re-appointed for one further period not exceeding three
years.

(2) Notwithstanding anything to the contrary in thisAct, if it isimpractical to follow
the process contained in this Act for the appointment of members contemplated in
section 7(1)(b), the Minister may appoint interim Board members and an interim
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Chairperson and Deputy Chairperson, for a period not exceeding 12 months, provided
that the Minister must, within 30 days after their appointment, notify Parliament and
publish the particulars of the appointees by notice in the Gazette.

Vacancies

10. Whenever a position contemplated in section 7(1)(b) becomes vacant before the
expiry of the member’s term of office, the Minister may appoint any competent person
with the qualifications and experience referred to in that section to serve for
the unexpired portion of the term of office, without following the other provisions of
section 7.

Disqualifications

11. A person is disqualified from being a member of the Board if that person—

(a) isaminor;

(b) has at any time been declared insolvent or his or her estate sequestrated;

(c) hasever been, oris, removed from an office of trust on account of misconduct;

(d) isor becomessubject to an order of court holding him or her to be mentally ill
or unfit;

(e) was within the previous 10 years, or is, convicted of theft, fraud, forgery or
any offence involving dishonesty; or

(f) isotherwise disqualified from serving as adirector in terms of the Companies
Act, 2008 (Act No. 71 of 2008).

Committees

12. The Board may establish committees and may, subject to such conditionsasit may
impose, delegate or assign any of its powers or duties to a committee.

Meetings

13. (1) The Board must meet as often as the business of the Administrator may
require.
(2) The Board must devise the procedures for its meetings and decisions and those of
its committees, provided that—
(a) aquorum for any meeting of the Board or a committee shall be a mgjority of
the members entitled to vote;
(b) if thereisdisagreement, decisions of the Board or a committee shall be taken
by a mgjority of votes cast; and
(c) the person presiding at a meeting of the Board shall have a casting vote in
addition to his or her deliberative vote.
(3) The Board or a committee may invite any person to attend a meeting for the
purpose of advising or informing it on any matter.

Remuneration and reimbursement

14. The members of the Board contemplated in section 7(1)(b) are entitled to such
remuneration and allowances for the attendance of Board meetings as the Minister may
determine in consultation with the Minister of Finance.

Duties

15. (1) The Board must—
(a) fulfil the functions of an accounting authority in terms of the Public Finance
Management Act, 1999 (Act No. 1 of 1999);
(b) devise strategies and policies to—
(i) monitor and evaluate the work performance of the Administrator;
(if) ensure that the assessment of claims and the provision of benefits are
conducted effectively and efficiently by the Administrator;
(iii) ensurethat adequate information technology systems enable and support
the operations, financia controls, risk and performance management of
the Administrator;
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(iv) ensure that effective human resource development and succession
planning for executive and senior management positions are put in place
by the Administrator;

(v) ensure that the Administrator develops and maintains sound working
relationships with relevant organs of state and stakeholders; and

(vi) achieve the objectives of thisAct;

(c) make the rules contemplated in section 61; and

(d) advisethe Minister in respect of any matter relevant to its functions, including
any proposal for an amendment of thisAct.

(2) The Board may, in writing, delegate any of the powers entrusted or duties assigned
to the Administrator in terms of this Act, to an employee of the Administrator.
(3) A delegation to an employee in terms of subsection (2)—

(a) issubject to any limitations and conditions the Board may impose;

(b) may either be to a specific individual or to the holder of a specific post in the
Administrator;

(c) may authorise the employee to sub-delegate, in writing, the delegated power
or duty to another employee, or to the holder of a specific post in the
Administrator; and

(d) doesnot divest the Board of the responsibility concerning the exercise of the
power or the performance of the assigned duty.

(4) The Board may confirm, vary or revoke any decision taken by an employee as a
result of a delegation in terms of subsection (2), subject to any rights that may have
become vested as a consequence of the decision.

Conduct

16. (1) A member of the Board may not be employed or contracted to a position that
will conflict with the proper performance of his or her functions.

(2) A member of the Board may not—

(a) attend, participate in, vote or influence the proceedings during a meeting of
the Board or a committee if, in relation to the matter before the Board or a
committee, that member has an interest, including a financial interest, that
precludes him or her from acting in a fair, unbiased and proper manner; or

(b) make private use of, or profit from, any confidential information obtained as
aresult of performing his or her functions as a member of the Board.

(3) For the purposes of subsection (2)(a), afinancia interest means a direct material
interest of a monetary nature, or to which a monetary value may be attributed, and does
not include an interest held in any fund or investment if the member who holds the
interest cannot influence the decisions of that fund or investment.

Resignation
17. A member may resign from the Board by written notice to the Minister.
Removal

18. The Minister must remove a member of the Board if that member—
(a) isor becomes disqualified as contemplated in section 11;
(b) failsto satisfactorily perform the functions of office; or
(c) becomes unable to continue to perform the functions of office.

Dissolution of Board by Minister

19. (1) (a) Notwithstanding section 18, the Minister may dissolve the entire Board if
the Minister, on good cause, loses confidence in the ability of the Board to perform its
functions effectively and efficiently.

(b) The Minister may dissolve the Board only—

(i) after having given the Board a reasonable opportunity to make representations;

and

(ii) after having considered any representations received.
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(c) If the Minister dissolves the Board in terms of this section, the Minister—

(i) may appoint a Commissioner to take over the functions of the Board and to do
anything which the Board might otherwise be empowered or required to do by or
under this Act, subject to such conditions as the Minister may determine; and

(i) must, as soon asit is feasible but not later than six months after the dissolution
of the Board, appoint new members to the Board and for this purpose section 7
applies with the changes required by the context.

(2) (8 The costs associated with the appointment and functioning of the

Commissioner shall be for the account of the Administrator.
(b) The appointment of the Commissioner terminates at the first meeting of the new
Board.

Part B
Chief Executive Officer
Appointment

20. (1) The Minister must, upon recommendation of the Board, appoint a suitably
qualified and experienced person as Chief Executive Officer on such terms and
conditions of employment as may be determined by the Minister.

(2) The Chief Executive Officer is appointed for a period not exceeding five years,
which period may be extended for one further period of five years.

Acting Chief Executive Officer

21. (1) During avacancy in the office of the Chief Executive Officer or in the event of
the Chief Executive Officer being legally incapacitated or unable to perform the
functions of the office for a period exceeding one month, the Minister must, upon the
recommendation of the Board, appoint an acting Chief Executive Officer.

(2) Any provision of thisAct relating to the Chief Executive Officer applies with the
changes required by the context to an acting Chief Executive Officer.

Accountability
22. The Chief Executive Officer is accountable to the Board.
Duties

23. The Chief Executive Officer must—

(&) appoint, determine the conditions of employment of and dismiss the staff of
the Administrator, excluding executive management positions;

(b) manage the employees and day-to-day business of the Administrator;

(c) implement the strategies, policies, directives and resolutions adopted by the
Board;

(d) direct performance by the Administrator of its duties;

(e) formulate internal directions in respect of the management of the Adminis-
trator;

() whenever necessary, issue guidelines regarding the manner in which claims
must be administered by the employees of the Administrator; and

(g) advise the Board regarding any meatter referred to him or her by the Board.

Employees at executive management level

24. (1) The Board, in consultation with the Chief Executive Officer, appoints and
dismisses executive managers.

(2) The Board determines the organisational structure and positions which constitute
executive management.
Dismissal

25. The Minister may for good reason, on recommendation of the Board, dismiss or
suspend the Chief Executive Officer.
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CHAPTER 4
FINANCE
Financing of Administrator

26. (1) Inrespect of itsliabilities provided for in Chapter 6, the Administrator must be
financed on afully funded basis, benefits must be paid from itsreserves and itsliabilities
may not exceed accumulated reserves after adjustment at year end.

(2) The Administrator is funded from—

(a) the Road Accident Benefit Scheme levy as provided for in the Customs and
Excise Act, 1964 (Act No. 91 of 1964); and
(b) moneys as may be appropriated by Parliament.

CHAPTER 5
LIABILITY OF ADMINISTRATOR AND OTHER PERSONS
Limitation of Administrator’s liability

27. (1) The Administrator shall not beliable to provide a benefit, nor istheliability of
any person excluded, in respect of bodily injury or death caused by or arising from the
use of a vehicle to perpetrate any terrorist activity, as defined in the Protection of
Constitutional Democracy Against Terrorist and Related Activities Act, 2004 (Act No.
33 of 2004).

(2) The Director-General of the Department of Labour or an employer or mutual
association may not recover compensation that they are obliged to pay in terms of the
Compensation for Occupational Injuries and DiseasesAct, 1993 (Act No. 130 of 1993),
from the Administrator.

(3) If the Administrator is liable to provide a benefit to a claimant or beneficiary who
is—

(8 an employee of an employer contemplated in the Compensation for
Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993);
(b) amember of the South African National Defence Force contemplated in the
Defence Act, 2002 (Act No. 42 of 2002);
(c) abeneficiary contemplated by the Military PensionsAct, 1976 (Act No. 84 of
1976); or
(d) abeneficiary contemplated in the Military VeteransAct, 2011 (Act No. 18 of
2011),
the Administrator shall be entitled to deduct, in the manner set out in the rules, from that
benefit any payment made in terms of the legislation specified in paragraphs (a), (b), (c)
and (d) in respect of bodily injury or death caused by or arising from the road accident.

(4) If, at the time of the road accident, an injured person or deceased breadwinner was
not acitizen or permanent resident of the Republic or the holder of avalid permit or visa
issued in terms of the Immigration Act, 2000 (Act No. 13 of 2002), or the Refugees
Act, 1998 (Act No.130 of 1998), the liability of the Administrator is limited to payment
for the provision of emergency health care services provided to such injured person or
deceased breadwinner, while he or she was alive.

Exclusion of liability of owner, driver and employer of driver

28. No civil action for damages in respect of bodily injury or death of any person
caused by or arising from aroad accident shall lie against—
(@) theowner or driver of avehicle involved in the road accident; or
(b) the employer of the driver.
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CHAPTER 6
BENEFITS
Categories of benefits

29. Subject to this Act, the Administrator shall be liable to provide the following

benefits:

(@) The health care services provided for in Part A of this Chapter;

(b) theincome support benefit provided for in Part B of this Chapter;

(c) thefamily support benefit provided for in Part C of this Chapter; and

(d) thefuneral benefit provided for in Part D of this Chapter,
in the case of bodily injury or death caused by or arising from a road accident that
occurred at any place in the Republic, irrespective of the negligence or other wrongful
conduct of the owner or driver or employer of thedriver of avehicleinvolved in theroad
accident.

Part A

Health care services
Liability of Administrator in respect of health care services

30. (1) Subject to this Act, the Administrator shall be liable to pay for health care
services reasonably required for the treatment, care and rehabilitation of injured persons
provided in the Republic, including but not limited to—

(a) transport required to receive any health care service;

(b) pre-hospital care and inter-facility transfer;

(c) emergency and acute care;

(d) hospitalisation and outpatient services,

(e) accommodation required to receive any health care service;
(f) rehabilitative care;

(g) vocational ability assessment and training;

(h) long-term personal care;

(i) assistive devices,

()) structural changes to homes, vehicles and the workplace; and
(k) medical reports required under this Act.

(2) In assessing whether ahealth care serviceisreasonably required for the treatment,
care or rehabilitation of an injured person, the Administrator must consider whether the
health care service is—

(a) required for the purpose of restoring the injured person’s health to the extent
practicable;

(b) appropriate and of a quality required for that purpose;

(c) performed only on a number of occasions necessary for that purpose;

(d) given at atime or place appropriate for that purpose;

(e) of atype normally provided by a health care service provider; and

(f) provided by a health care service provider who is qualified to provide that
service and who normally provides the health care service.

Contracted health care service providers

31. (1) Subject to section 217 of the Constitution of the Republic of South Africa,
1996, the Administrator may enter into agreementswith public and private sector health
care service providers to provide for—

(a) thedelivery of health care services to injured persons,

(b) the submission of proof that the bodily injury was caused by or arose from a
road accident;

(c) an agreed fee structure, which may differ from the prescribed tariff;

(d) medical, health care and rehabilitation policies, protocols or standards to be
complied with by the contracted health care service provider;

(e) the keeping of records of bodily injuries and treatment provided and the
provision of such records to the Administrator;

() pre-authorisation in respect of non-emergency health care services; and
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(g) any other matter related to the provision of health care services to injured
persons.

(2) No person, other than the Administrator, shall be liable to a contracted health care
service provider in respect of a health care service provided to an injured person
unless—

(a) the hedth care service provided falls outside the terms of the agreement
between the Administrator and the contracted health care service provider; or
(b) the person is a medical scheme.

(3) If payment is made to a contracted health care service provider in the
circumstances contemplated in subsection (2)(a) or (b), the Administrator shall not be
liable to the contracted health care service provider but to the person or medical scheme
making the payment, in the manner set out in section 32.

Non-contracted health care service providers

32. (1) The Administrator shall be liable to pay a non-contracted health care service
provider, or any person who paid such ahealth care service provider, for any health care
service provided to an injured person, provided that—

(@) aclaim and proof that the bodily injury was caused by or arose from a road
accident, must be submitted in the manner set out in the rules;

(b) the Minister may, after consultation with the Minister of Health, limit the
liahility of the Administrator for the provision of any health care serviceto a
reasonable tariff and treatment protocol which must be prescribed; and

(c) if thereisno prescribed tariff for amedical health care service, the liability of
the Administrator shall be limited to the reasonable costs of the health care
service.

(2) (&) The Administrator may, in the manner set out in the rules, require its prior
approval in respect of non-emergency health care services.

(b) The Administrator may not be liable in respect of the provision of any
non-emergency health care serviceif prior approval had been required but not obtained.

Individual treatment and rehabilitation plan

33. (1) The Administrator may determine at any time that future health care services
should be provided to abeneficiary in terms of anindividual treatment and rehabilitation
plan, provided that—

(a) the Administrator must provide information to the beneficiary regarding the
process to be followed, the beneficiary’s rights and the consequences of the
adoption of the plan;

(b) the beneficiary, any health care service provider or prospective health care
service provider of the beneficiary and any employer or prospective employer
of the beneficiary, must be given an opportunity to participate in the
preparation and costing of the plan to the extent that they are willing and able
to do so;

(c) theAdministrator must request the beneficiary to consent to the plan prepared
for him or her and may only adopt a plan without the written consent of the
beneficiary if, the beneficiary is incapable of consenting to the plan or
unreasonably withholds his or her consent; and

(d) if the beneficiary is not able to provide informed consent to the plan due to a
legal disahility or other vulnerability or physical condition, the Administrator
may make application for the appointment of acurator or curatorsto assist the
beneficiary.

(2) For the purpose of preparing an individua treatment or rehabilitation plan, the
Administrator may require abeneficiary to be assessed by ahealth care service provider,
at the cost of the Administrator.

(3) Oncethe Administrator determines an individual treatment and rehabilitation plan
for a beneficiary—

(&) theAdministrator may direct that health care services required under the plan
be provided by a contracted health care service provider or any other health
care service provider appointed by the Administrator; and

(b) theliability of the Administrator for payment for health care services shall be
limited to the health care services provided in terms of the plan.
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Part B
I ncome support benefit

Liability of Administrator in respect of income support benefits

34. (1) Subject to thisAct, the Administrator shall be liable to provide—

(a) atemporary income support benefit to injured persons; and

(b) along-term income support benefit to injured persons,

provided that no temporary or long-term income support benefit shall be paid to aperson
who is not ordinarily resident in the Republic.

(2) For the purpose of subsection (1) a person, other than a citizen or permanent
resident of the Republic, shall be deemed not to be ordinarily resident in the Republic if
he or she—

(a) was absent from the Republic for a period longer than six months per year
calculated over the consecutive three-year period immediately preceding the
road accident or any consecutive three-year period following the road
accident; or

(b) failstosubmit, within areasonable period after being requested to do so by the
Administrator, an affidavit or solemn declaration commissioned in the
Republic confirming that he or she remains ordinarily resident in the Republic
and furnishing his or her place of residence in the Republic.

(3) For the purpose of this part, the Administrator shall not take into account an
income illegally earned by the injured person.

Temporary income support benefit

35. (1) TheAdministrator shall beliable to pay atemporary income support benefit to
an injured person, provided that a claim must be submitted in the manner set out in the
rules and must include—

(&) proof of the injured person’s pre-accident income in the manner provided in
subsection (2), failing which the injured person must be deemed, for purposes
of determining the benefit, to have earned the pre-accident income contem-
plated in subsection (3); and

(b) proof of the injured person’s inability to perform his or her pre-accident
occupation or work or earn an income and that the inability is caused by or
arose from aroad accident, in the manner provided in subsection (4).

(2) A claim for atemporary income support benefit must be supported by proof of the
injured person’s pre-accident income in the following manner:

() Intheevent that theinjured person wasrequired to file atax return in terms of
the applicable tax legislation the claim must be supported by atax assessment
for the applicable year or years, up to three years preceding the road accident;

(b) in the event that the injured person earned more than the average annual
national income but was not required to file a tax return in any of the three
years preceding the road accident, the claim for those years must be supported
by paydlips issued by the injured person’s employer, or a contract of
employment or letter of appointment, provided that if such documentation
does not exist or is not available, the claim may be supported by any other
verifiable documentary evidence or an affidavit or solemn declaration in
support of the income earned; and

(c) thehighest annual income during the three years preceding the road accident,
less taxation, if any was subtracted, must be used in the calculation of the
temporary income support benefit.

(3) Theinjured person must be deemed, for the purpose of thisAct, to earnthe average
annual national income if—

(a) theinjured person failed to submit acceptable proof of income with the claim;
or

(b) during the three years preceding the road accident, the injured person was
economically inactive, for whatever reason, including studying, being
unemployed, or electing not to exercise a trade, occupation or profession for
gain.

(4) A claim for atemporary income support benefit must, in the manner set out in the
rules, be accompanied by—

(a) inthe case of an injured person contemplated in subsection (2)(a) and (b), a
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medical report by amedical practitioner, compiled after conducting a physical
examination of the injured person, confirming that the injured person is unfit
to perform his or her pre-accident occupation or work due to a physical or
psychological injury caused by or arising from aroad accident and stipulating
the period that the incapacity is likely to endure;

in the case of an injured person contemplated in subsection (3), a medical
report by a medical practitioner, compiled after conducting a physical
examination of the injured person, confirming that aphysical or psychological
injury caused by or arising from the road accident materially and detrimen-
tally affectsthe ability of the injured person to earn an income and stipulating
the period that such detrimental effects are likely to endure;

any further specialist medical report called for by the Administrator in order to
assess the ability of the injured person to perform his or her pre-accident
occupation or to earn an income, or to assess whether the inability was caused
by or arose from a road accident; and

confirmation by the injured person that his or her inability to perform his or
her pre-accident occupation or work or to earn an income is due to a physical
or psychological injury caused by or arising from a road accident, provided
that, if the injured person is unable to provide such confirmation, it may be
provided by any other person with knowledge of the reasons for the injured
person’s inability to earn an income.

(5) The amount and duration of the temporary income support benefit is to be
determined as follows:

(@)

(b)

(©)

(d)
()

In the case of injured persons contemplated in subsection (2)(a) and (b), the
injured person’s pre-accident income, less taxation, must be used in the
calculation of the benefit, provided that the amount used in the calculation—
(i) may not exceed the pre-accident income cap; and
(if) may not be less than the average annual national income;
in the case of injured persons contemplated in subsection (3), the injured
person’s deemed income must be used in the calculation of the benefit;
the period of entitlement to the temporary income support benefit isthe period
specified by the medical practitioner after the physical examination contem-
plated in subsection (4)(a) or (b), as the case may be, provided that the
following periods are excluded:
(i) Thefirst 60 days after the date of the road accident;
(if) any period commencing two years after the date of the road accident;
(iii) any period before the injured person reached the age of 18 years; and
(iv) any period after the injured person has reached the age of 60 years,
the amount of the temporary income support benefit, for any year, must be
calculated in accordance with the formula provided in item 1 of Schedule 1,
the Administrator must pay a temporary income support benefit by way of
monthly instalments, but the Administrator may offer to a claimant or
beneficiary acommutation of the temporary income support benefit and to pay
a lump sum, and for that purpose section 36(10) applies with the changes
required by the context.

(6) The Administrator may accept a claim for a temporary income support benefit
subject to conditions, including a requirement that the beneficiary submits further
medical reports, regarding his or her ability to earn an income.

(7) A temporary income support beneficiary is not entitled to inflationary adjustments
of the amount of the benefit paid by the Administrator but the Minister may, with the
concurrence of the Minister of Finance, subject to affordability, from timeto time, adjust
the temporary income support benefit to take into account the effects of inflation.

Long-term income support benefit

36. (1) The Administrator shall be liableto pay along-term income support benefit to
an injured person, provided that a claim must be submitted in the manner set out in the
rules and must include—

(@)

(b)

details of income earned subsequent to the road accident and any representa-
tions or additional information which the injured person wishes to submit
regarding his or her post-accident vocational ability;

in the case of an injured person who did not receive a temporary income
support benefit—
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(i) proof of theinjured person’s pre-accident incomein the manner provided
in section 35(2)(a) or (b), as the case may be, failing which the injured
person must be deemed, for purposes of determining the benefit, to have
earned the pre-accident income contemplated in section 35(3);

(if) confirmation by the injured person that his or her inability to earn an
income is due to a physical or psychological injury caused by or arising
from a road accident, provided that, if the injured person is unable to
provide such confirmation, it may be provided by any other person with
knowledge of the reasons for the injured person’s inability to earn an
income;

(c) anassessment of theinjured person conducted by an occupational therapist or
other suitable expert relating to the injured person’s post-accident vocational
ability, subject to subsections (2), (3) and (4); and

(d) any further specialist medical report called for by the Administrator in order to
assess the ability of the injured person to earn an income or to assess whether
the inability was caused by or arose from aroad accident.

(2) Aninjured person who wishes to claim along-term income support benefit must
subject himself or herself to such assessment, conducted by an occupational therapist or
other suitable expert in the manner set out in the rules, to determine theinjured person’s
post-accident vocational ability, including an assessment of —

(a) thenature of the physical or psychological injury and the vocational disability
caused by or arising from the road accident and the period that such disability
is likely to endure; and

(b) with reference to any relevant circumstance, including the age of the injured
person and his or her qualifications, training, skills and experience, the range
of occupations or paid work which the injured person can perform.

(3) The Board, in consultation with the Health Professions Council of South Africa,
may make rules specifying—

(a) guidelinesfor the assessment of the injured person’s post-accident vocational
ability;

(b) training programmes for the assessors contemplated in subsection (2); and

(c) accreditation criteria for the assessors contemplated in subsection (2).

(4) Inthe event that the Board has made rul es requiring training accreditation in terms
of subsection (3), the assessment contemplated in subsection (2) may only be performed
by atrained and accredited assessor.

(5) (a) The Administrator must determine, with reference to al relevant information,
including the availability of employment, other income-generating opportunities, and
passive income available to an injured person and the details of income received
subsequent to the road accident, an amount which approximately represents the injured
person’s annual post-accident earning capacity.

(b) Subject to section 40(3), the Administrator may, at any time, increase such amount
with reference to the actual income received by a beneficiary of a long-term income
support benefit or any other relevant consideration.

(6) (a) In determining the injured person’s earning capacity in terms of subsection
(5)(a), no insurance money or pension which has been or may be paid as aresult of the
bodily injury, shall be taken into account.

(b) For the purposes of paragraph (a)—

(i) *“insurance money” includes any proceeds or any refund of premiums and any

payment of interest on such premiums; and

(i) “pension” includes a refund of contributions and any payment of interest on

such contributions, and also any payment of a gratuity or other lump sum by a
pension or provident fund or by an employer in respect of a person’s
employment.

(7) The amount and duration of the long-term income support benefit is to be
determined as follows:

(@ In the case of injured persons contemplated in section 35(2)(a) and (b), the
injured person’s pre-accident income, less taxation, must be used in the
calculation of the benefit, provided that the amount used in the calculation—

(i) may not exceed the pre-accident income cap per year; and

(if) may not be less than the average annual national income;

(b) in the case of injured persons contemplated in section 35(3), the injured
person’s deemed income must be used in the calculation of the benefit;
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(c) the period of entittement to the long-term income support benefit must

exclude—

(i) the period ending two years after the date of the road accident;

(ii) any period before the injured person reached the age of 18 years; and
(iii) any period after the injured person has reached the age of 60 years;

(d) the amount of the long-term income support benefit, calculated for any year,
must be calculated in accordance with the formula provided in item 2 of
Schedule 1;

(e) subject to subsection (10), the Administrator must pay a long-term income
support benefit by way of monthly instalments.

(8) The Administrator may accept a claim for a long-term income support benefit
subject to conditions, including—

(a) thesubmission of further medical or vocational ability assessments regarding
the beneficiary’s ability to work or his or her post-accident earning capacity;

(b) the submission of further or periodic statements detailing the income earned
by the beneficiary; and

(c) participation by the beneficiary in avocational training programme.

(9) A long-term income support beneficiary is not entitled to inflationary adjustments
of the amount of the benefit paid by the Administrator but the Minister may, with the
concurrence of the Minister of Finance, subject to affordability, from timeto time, adjust
the long-term income support benefit by notice in the Gazette to take into account the
effects of inflation.

(10) The Administrator may, having regard to the need to manage working capital
efficiently and economically, and in accordance with pre-determined policy, offer to a
claimant or a beneficiary of an income support benefit a commutation of the benefit for
any period and pay to the claimant or beneficiary alump sumin full and final settlement
of the Administrator’s liability for that period.

Vocational training programmes

37. (1) The Administrator may, at any time, require atemporary or long-term income
support beneficiary to participate in avocational training programme, provided that—
(a) the Administrator must provide information to the beneficiary regarding the
process to be followed, the beneficiary’s rights and the consequences of not
participating in the programme;

(b) the beneficiary and any employer or potential employer of the beneficiary
must be given an opportunity to participate in the preparation and costing of
the programme to the extent that they are willing and able to do so:

(c) the Administrator must request the beneficiary to consent in writing to
participate in the vocational training programme and may only require the
beneficiary to participate in a programme without the written consent of the
beneficiary if the consent is unreasonably withheld.

(2) Once the Administrator requires a temporary or long-term income support
beneficiary to participate in a vocationa training programme—

(&) the Administrator may direct that the programme be provided by a service
provider contracted by the Administrator; and

(b) the continuation of anincome support benefit must be made conditional onthe
beneficiary participating in such avocationa training programme.

(8) The Minister may, with the concurrence of the Minister of Finance, prescribe
limits on the provision of vocational training to beneficiaries, including a cap on the
amount which the Administrator may spend per beneficiary.

Part C
Family support benefit

Liability of Administrator in respect of family support benefit

38. (1) Subject to this Act, the Administrator shall be liable to provide a family
support benefit to the dependants of a deceased breadwinner, provided that such
dependants are ordinarily resident in the Republic.

(2) For the purposes of subsection (1), a dependant, other than a citizen or permanent
resident of the Republic, shall be deemed not to be ordinarily resident in the Republic if
he or she—
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(a) was absent from the Republic for a period of longer than six months per year,
calculated over the consecutive three-year period immediately preceding the
death of the breadwinner or any consecutive three-year period following the
death of the breadwinner; or

(b) failsto submit, within areasonable period after being requested to do so by the
Administrator, an affidavit or solemn declaration commissioned in the
Republic confirming that he or she remains ordinarily resident in the Republic
and furnishing his or her place of residence in the Republic.

(3) For purposes of this part, the Administrator shall not take into account income that
was illegally earned by the deceased breadwinner.

(4) The Administrator shall be liable to pay afamily support benefit to a dependant,
provided that a claim must be submitted in the manner set out in the rules and must
include—

(a) proof that the claimant is adependant contemplated in paragraph (a), (b) or (c)
of thisAct’s definition of ““dependant™;

(b) proof that the death of the deceased breadwinner was caused by or arose from
aroad accident;

(c) proof of the deceased breadwinner’s pre-accident income in the manner
provided for in section 35(2)(a) and (b), failing which the deceased
breadwinner must be deemed to have earned the pre-accident income
contemplated in section 35(3); and

(d) inthecaseof aclaim by aspouse or spouses, proof of the pre-accident income
of the spouse or spouses in the manner provided for in section 35(2)(a) and
(b), if those subsections are applicable.

(5) The pre-accident income of the deceased breadwinner, less taxation, or deemed
income, asthe case may be, must be used in the calculation of the family support benefit,
provided that the pre-accident income used in the cal cul ation—

(a) may not exceed the pre-accident income cap; and

(b) may not be less than the average annual national income.

(6) The pre-accident income of the surviving spouse or spouses, |esstaxation, must be
used in the calculation of the family support benefit, provided that the amount used in
the calculation may not exceed the pre-accident income cap.

(7) (a) In determining income earned in terms of subsection (4), no insurance money
or pension which has been or may be paid as a result of the death of the deceased
breadwinner, shall be taken into account.

(b) For the purposes of paragraph (a)—

(i) *insurance money” includesarefund of premiumsand any payment of interest

on such premiums; and

(if) *“pension” includes a refund of contributions and any payment of interest on

such contributions, and also any payment of a gratuity or other lump sum by a
pension or provident fund or by an employer in respect of a person’s
employment.

(8) The amount of afamily support benefit must be cal culated in accordance with the
applicable formula provided in item 3 of Schedule 1.

(9) A dependant who is a surviving spouse is entitled to a family support benefit for
aperiod of 15 years calculated from the date of death of the breadwinner or until he or
she reaches the age of 60, whichever period is the shortest.

(10) A dependant who isa child is entitled to afamily support benefit until he or she
reaches the age of 18.

(12) A dependant who is not a spouse or a child is entitled to afamily support benefit
for as long as he or she would have been legally entitled to support and would have
received such support had the breadwinner not died, or until he or she reaches the age of
60, whichever period is the shortest.

(12) Subject to subsection (15), the Administrator must pay the family support benefit
by way of monthly instalments.

(13) The Administrator may accept a clam for a family income support benefit
subject to conditions, including conditions—

(a) inthe case of abeneficiary other than a spouse or a child, requiring further or
periodic proof that he or she remains a dependant; and

(b) inthe case of aspouse, the provision of statements relating to income earned.

(14) A beneficiary of a family support benefit is not entitled to inflationary
adjustments of the family support benefit paid by the Administrator but the Minister
may, with the concurrence of the Minister of Finance, subject to affordability, from time
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to time by notice in the Gazette, adjust the family support benefit to take into account the
effects of inflation.

(15) The Administrator may, having regard to the need to manage working capital
efficiently and economically, and in accordance with pre-determined policy, offer to a
claimant or beneficiary of afamily support benefit acommutation of the family support 5
benefit for any period and to pay to the claimant or beneficiary alump sum in full and
final settlement of the Administrator’s liability for that period.

Part D
Funeral benefit

Liability of Administrator in respect of funeral benefit 10

39. (1) Subject to thisAct, the Administrator shall be liable, in respect of the funera
of a person whose death was caused by or arose from a road accident—
(a) to pay an immediate family member of the deceased, the prescribed lump
sum, in the manner set out in the rules, upon submission of—
(i) acopy of the death certificate issued in terms of the Births and Deaths 15
Registration Act, 1992 (Act No. 51 of 1992); and
(if) proof that the death was caused by or arose from a road accident;
(b) to pay any other person, if no immediate family member has made aclaim in
terms of paragraph (a), all reasonable expenses incurred in respect of the
funeral of the deceased up to a maximum as prescribed, upon submission, in 20
the manner set out in the rules of—
(i) acopy of the death certificate issued in terms of the Births and Deaths
Registration Act, 1992 (Act No. 51 of 1992);
(if) proof that the death was caused by or arose from aroad accident; and
(iii) adetailed invoice or invoices reflecting the expenses incurred. 25
(2) If it isimpracticable to await a claim for a funeral benefit in terms of subsection
(1) and the Administrator independently establishes its liability under this Act, the
Administrator may—
(a) pay an immediate family member; or
(b) after consultation with an immediate family member, pay any other person, 30
including a funeral undertaker,
the prescribed lump sum in respect of the funeral of the deceased without a claim being
submitted, in which event the Administrator shall not be liable in terms of subsection
D).
(3) If the Administrator is unable to locate an immediate family member within a 35
period of five days from the date of death, payment may be made in terms of subsection
(2)(b) without consulting the immediate family member.
(4) The Minister may, with the concurrence of the Minister of Finance, subject to
affordability, from time to time, adjust the amounts contemplated in subsections (1) and
(2) by notice in the Gazette to take into account the effects of inflation. 40

Part E
Benefit review

Termination, suspension and revision of benefits

40. (1) Any benefit granted terminates upon the death of the beneficiary.
(2) Subject to the Promotion of Administrative Justice Act, 2002 (Act No. 3 of 2002), 45
the Administrator may at any time—
(a) terminate the continued entitlement to any benefit if the beneficiary—
(i) isnolonger entitled to the benefit;
(ii) failsto comply with a condition imposed in respect of that benefit;
(iii) failsto comply within a reasonable period with arequest made in terms 50
of section 43; or
(iv) furnished false or misleading information as part of the claim submitted
or information or documentation requested by the Administrator;
(b) suspend the continued entitlement to any benefit if the beneficiary—
(i) unreasonably refuses to provide further medical reports or to submit to 55
further medical assessments or vocational ability assessments;
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(if) unreasonably refuses to undergo necessary medical or other treatment
prescribed by a medical practitioner;

(iif) unreasonably refuses or fails to participate in an individual treatment or
rehabilitation plan or avocational training programme determined by the
Administrator; or

(iv) unreasonably refuses to accept employment which is within his or her
capabilities and from which he or she can generate income to provide
fully or partialy for his or her maintenance; or

(c) revisethebenefitif good reason existswhich justify the revision of the benefit.

(3) TheAdministrator must afford an affected beneficiary with an opportunity to make
representations, prior to terminating, suspending or revising any benefit, provided
that—

(a) if abeneficiary cannot be located, or fails, within a stipulated time period, to
make written representations or to attend a hearing aimed at providing him or
her with an opportunity to make representations, the Administrator may take
a decision without regard to representations; and

(b) if the Administrator took a decision without regard to representations, that
decision may later be reversed or altered with reference to any representations
received from the beneficiary.

Substitution of recipient of certain benefits

41. The Administrator may, on good cause shown, substitute any beneficiary with a
curator, appointed by a competent court on application by the Administrator, to receive
the benefit on behalf of a beneficiary.

CHAPTER 7
CLAIMS PROCEDURE
Procedure for claiming benefits

42. (1) The forms and procedures applicable to the following claims must be set out
in the rules:

(a) A clam for a health care service benefit provided for in Part A of Chapter 6;

(b) aclaimfor atemporary and long-term income support benefit provided for in
Part B of Chapter 6;

() aclaim for afamily support benefit provided for in Part C of Chapter 6; and

(d) aclaim for afunera benefit provided for in Part D of Chapter 6.

(2) Other than payment for contracted health care service providers and for a funeral
benefit in terms of section 39(2), the Administrator shall not be liable for the provision
of abenefit until aclaim for such benefit is submitted in the manner set out in the rules.

(3) If necessary, the Administrator may assist any injured person or other qualifying
person to submit a claim in accordance with this Act, including making an application
for the appointment of acurator if the qualifying person is unable to prepare and submit
aclaimin terms of thisAct.

Obligations of claimant and beneficiary

43. (1) Notwithstanding anything to the contrary in any law, and to assist the
Administrator to make a determination in terms of this Act, the Administrator may
require any claimant or beneficiary to—

(a) attend an interview by the Administrator or its agents,

(b) furnish a written statement or affidavit to the Administrator regarding any
aspect of aclaim or benefit;

(c) furnish the Administrator with further particulars of the road accident or any
other relevant information regarding any aspect of a claim or a benefit;

(d) furnish a document in his or her possession or under his or her control,
relevant to a claim or a benefit, to the Administrator; and

(e) provide hisor her consent to the Administrator to access records held by third
parties relevant to his or her claim or benefit.

(2) The Administrator shall not be obligated to process any claim until a claimant has
complied with any requirement imposed on him or her in terms of this section.
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(3) The Administrator may suspend any benefit until a beneficiary has complied with
any requirement imposed on him or her in terms of this section.

Information to be furnished to Administrator by third parties

44, (1) Notwithstanding anything to the contrary in any law or any agreement
between the claimant or beneficiary and a third person, and to assist the Administrator
to perform the duties in section 5(a), (c), and (d) of this Act—

(@)

(b)

(©

(d)

(€)

(f)

(9)

(h)

(i)

()

the Road Traffic Management Corporation, established by the Road Traffic
Management Corporation Act, 1999 (Act No. 20 of 1999), must furnish, at the
request of the Administrator, the Administrator with al relevant records
relating to a road accident involving a qualifying person, a claimant or a
beneficiary;

the South African Police Service, established by the South African Police
Service Act, 1995 (Act No. 68 of 1995), must furnish, at the request of the
Administrator, the Administrator with al relevant records relating to a road
accident involving a qualifying person, a claimant or a beneficiary;

a health care provider defined in section 1 of the National Health Act, 2003
(Act No. 61 of 2003), who provides public heath care and a public health
establishment, also defined in that section, must furnish, at the request of the
Administrator, the Administrator with all relevant medical records of a
clamant or a beneficiary, or in the case of a qualifying person, any
information relevant to determine whether the person was involved in aroad
accident and the details of any health care provider that treated such person;
a health care provider defined in section 1 of the National Health Act, 2003
(Act No. 61 of 2003), who provides private health care and a private health
establishment, also defined in that section, must furnish, at the request of the
Administrator, the Administrator with all relevant medical records of a
clamant or a beneficiary, or in the case of a qualifying person, any
information relevant to determine whether the person was involved in aroad
accident and the details of any health care provider that treated such person;
a medical scheme and an administrator defined in section 1 of the Medical
Schemes Act, 1998 (Act No. 131 of 1998), must furnish, at the request of the
Administrator, the Administrator with all relevant information relating to the
entitlements of a claimant or a beneficiary;

afinancial institution defined in section 1 of the Financial ServicesBoard Act,
1990 (Act No. 97 of 1990), must furnish, at the request of the Administrator,
the Administrator with al relevant information relating to the accounts of a
claimant for, or a beneficiary of, an income support benefit or family support
benefit or of a deceased breadwinner in respect of whom the claim was
submitted;

the South African Social Security Agency established by the South African
Social Security Agency Act, 2004 (Act No. 9 of 2004), must furnish, at the
request of the Administrator, the Administrator with all relevant recordsin its
possession relating to a claimant for, or a beneficiary of, an income support
benefit or family support benefit;

the Director-General of the Department of Labour and the Unemployment
Insurance Commissioner, designated as such in terms of the Unemployment
Insurance Act, 2001 (Act No. 63 of 2001), must furnish, at the request of the
Administrator, the Administrator with all relevant records in their possession
relating to a claimant for, or a beneficiary of, an income support benefit;

the Compensation Commissioner, appointed in terms of the Compensation for
Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993), must
furnish, at the request of the Administrator, the Administrator with all relevant
records in their possession relating to a claimant for, or a beneficiary of, an
income support benefit; and

the Department of Home Affairs must furnish, at the request of the
Administrator, the Administrator with all relevant records in its possession
relating to a claimant or a beneficiary, including death and birth certificates,
identity documentation, marriage or residence status.

(2) (a) In order to assist qualifying persons, the Administrator may invoke subsection
(D(a) to (d) to obtain the records and information of such persons without their consent.
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(b) Except for the instances contemplated in paragraph (a), the Administrator may not
invoke subsection (1) to obtain the records and information of claimants or beneficiaries
without their consent, provided that if such consent is unreasonably withheld, the
Administrator shall not be obligated to process a claim or may suspend a benefit.

(8) The Administrator may only invoke the powers in this section to perform the
duties specified in subsection (1).

(4) The Administrator must preserve the secrecy and confidentiality of records and
information obtained pursuant to it invoking the powers in subsection (1).

Powers of Administrator to investigate

45. (1) The Administrator may, in the performance of its functions, inquire into any
matter concerning claims or the provision of benefits in terms of this Act, and may for
such purpose—

(&) through its employees who are commissioners of oath under the Justice of
Peace and Commissioners of Oaths Act, 1963 (Act No. 16 of 1963),
administer an oath to any person or cause that person to make an affirmation,
if such aperson wishesto provide evidenceto the Administrator regarding any
claim or benefit; and

(b) conduct an investigation and for that purpose—

(i) subpoena any person who can furnish information of material impor-
tance concerning the matter under investigation, or who is reasonably
assumed to have under his or her control abook, document or thing that
may have a bearing on the investigation, to appear within a reasonable
period before its employees or representatives charged to conduct the
investigation, and to furnish such information or to produce such book,
document or thing, as the case may be;

(if) through its employees who are commissioners of oath under the Justice
of Peace and Commissioners of Oaths Act, 1963 (Act No. 16 of 1963),
administer an oath or affirmation or take a solemn declaration or attested
declaration from the subpoenaed person; and

(iii) through its representative, question the subpoenaed person.

(2) A subpoenato appear before the Administrator must be in the prescribed form and
served by the sheriff in the prescribed manner.

(3) Theruleswith regard to privilege, which are applicablein the case of aperson who
has been subpoenaed to give evidence or to produce a book, document or thing before
acourt of law, apply in respect of the examination of a person and the production of a
book, document or thing contemplated in subsection (1)(b).

(4) A person who isquestioned in terms of subsection 1(b)(iii) isentitled to be assisted
by alegal representative at his or her own expense.

Claims lapse in certain circumstances

46. (1) Subject to the provisions of subsections (2) and (3), unlessaclaimis submitted
in terms of this Act, any right to claim a benefit shall lapse three years after the claim
arose.

(2) A claim shall be deemed not to arise until the qualifying person has knowledge of
the facts from which the claim arose, provided that a qualifying person shall be deemed
to have such knowledge if he or she could have acquired it by exercising reasonable
care.

(3) If aqualifying person—

(@) isaminor or is suffering from mental illness or is a person under curatorship
or is prevented by superior forceincluding any law or any order of court from
submitting a claim; or

(b) is deceased and an executor of the estate in question has not yet been
appointed,

the period of prescription shall not be completed before one year has elapsed after the
relevant impediment referred to in paragraph (a) or (b) has ceased to exist.
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Time periods for determination of claims

47. (1) The Administrator shall accept or reject a claim within 180 days after the
submission of the claim, failing which the claimant may lodge an appeal in terms of
section 55.

(2) A claim shall bear interest at the rate determined in terms of section 80(1)(b) of the
Public Finance Management Act, 1999 (Act No. 1 of 1999), from expiry of 180 days
after submission of a claim in compliance with this Act.

(3) If the Administrator accepts a claim, payment of the benefit must commence
within 30 days after the beneficiary is notified, in the manner set out in the rules, that the
clam has been accepted, unless an appeal is lodged against the decision of the
Administrator.

(4) If the Administrator rejects a claim, the claimant must be informed in writing
within 14 days of the decision and of the claimant’s right to appeal against the decision
of the Administrator.

CHAPTER 8
APPEALS COMMITTEE
Appointment and composition

48. (1) The Minister may establish one or more Appeals Committees to hear appeals
in terms of thisAct.

(2) The Appeals Committee must be composed of the following members and
alternates appointed in writing by the Minister:

(a) Oneperson, and one alternate, each with alegal qualification and registered as
amember of alaw society, with not less than 10 years of practice experience
inthefield of law and with proven experiencein thefield of alternative dispute
resolution;

(b) oneperson, and one aternate, each with amedical or nursing qualification and
registered as a member with the Health Professions Council of South Africa,
with not less than 10 years, work experiencein the field of medicine and with
proven experience in the field of disability management; and

(c) one person, and one alternate, each with a qualification in accountancy, and
registered as a member of a professional controlling body, with not less than
10 years, work experience in the field of accountancy.

(3) Before making the appointments, the Minister must, through the national media,
invite nominations from members of the public for the member and alternate positions
on the Committee.

(4) The Minister must within 30 days of the appointment of the members and
alternates publish a notice of the appointments in the Gazette.

Term of office

49. (1) Members and alternates are appointed on a full-time or part-time basis and
hold office for a period of five years and may be re-appointed for one further period not
exceeding five years.

(2) The Minister may extend the period of office of members and alternates by a
period not exceeding one year, to alow for the appointment of a new Appeas
Committee.

(3) A member or alternate may resign from the Appeals Committee by giving 30 days
written notice of resignation to the Minister.

Chairperson and Deputy Chairperson

50. (1) The Minister must appoint, from the members of the Appeals Committee, a
Chairperson and a Deputy Chairperson.

(2) When the Chairperson is unable to perform the functions of the Appeals
Committee, they shall be performed by the Deputy Chairperson.
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Meetings

51. (1) The Appeals Committee must meet as often as the business of the
Administrator may require.

(2) When a member is unable to attend a meeting of the Appeals Committee the
member’s alternate must attend the meeting to perform the functions of the member.

(3) A quorum for any meeting of the Appeals Committee is three members.

(4) TheAppeals Committee may invite any person to attend ameeting for the purpose
of advising or informing it on any matter.

(5) Each member attending a meeting of the Appeals Committee has a deliberative
vote and may not abstain from voting when a matter is put to the vote.

(6) A decision of amgjority of the members of the Appeals Committee constitutes a
decision of the Appeals Committee.

(7) The Appeals Committee must keep a record of the proceedings of every sitting
held in terms of this section.

(8) The Administrator must provide secretariat and administrative support to the
Appeals Committee.

(9) The Minister must prescribe the procedures for meetings of the Appeals
Committee.

Remuneration and reimbursement

52. The members and aternates of the Appeals Committee are entitled to such
remuneration and allowances for the performance of their functions as the Minister may
determine in consultation with the Minister of Finance.

Conduct

53. (1) A member or alternate of the Appeals Committee may not be employed or
contracted to a position that will conflict with the proper performance of his or her
functions.

(2) A member or aternate of the Appeals Committee may not attend, participate in,
vote or influence the proceedings during a meeting of the Appeals Committee if, in
relation to the matter before the Appeals Committee, that member or alternate has an
interest, including a financial interest, that precludes him or her from acting in a fair,
unbiased and proper manner.

Disqualification and removal from membership

54. (1) A person may not be appointed as a member of the Appeals Committee if that
person—
(a) isnot a South African citizen;
(b) has been sentenced to imprisonment without the option of a fine during the
preceding four years,
(c) isan unrehabilitated insolvent;
(d) hasbeen judicialy declared of unsound mind;
(e) hasbeen removed from an office of trust on account of misconduct involving
theft, fraud or corruption; or
(f) isapolitical office-bearer.
(2) The Minister must remove a member or an aternate of the Appeals Committee if
that member or alternate—
(a) isor become disgualified as contemplated in subsection (1);
(b) failsto satisfactorily perform the functions of office; or
(c) becomes unable to continue to perform the functions of office.
(3) If avacancy arises, the Minister must, in accordance with the procedure set out in
section 48, appoint a new member or aternate for the unexpired term of the former
member’s or alternate’s term of office.

Appeals

55. (1) A claimant or a beneficiary may, after being notified of a decision of the
Administrator or after the expiry of the period specified in section 47(1), in accordance
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with the prescribed form and procedure, lodge an appeal against the decision or lack of
a decision contemplated in section 47(1).

(2) An appeal in terms of subsection (1) must be submitted to the Appeals Committee
within 30 days after a claimant or beneficiary has been notified of a decision of the
Administrator or after the expiry of the period specified in section 47(1).

(3) The Appeals Committee must hear and determine appeal s in accordance with the
prescribed procedure and the Act.

(4) Appeas Committee may, after hearing an appeal—

(&) confirm the decision of the Administrator;

(b) vary the decision of the Administrator; or

(c) rescind the decision and replace the decision of the Administrator with such
other decision as it considers just.

(5) The Appeals Committee must hear and determine the appeal within 180 days after
the lodgement of the appeal, and in writing, inform the appellant of the outcome within
14 days.

(6) A decision by the Appeals Committee is final, subject to judicial review.

CHAPTER 9
GENERAL PROVISIONS
Professional and other fees

56. Unless otherwise provided in this Act, the Administrator shall not be liable to
contribute to the costs of an injured person, claimant or beneficiary, including his or her
medical and legal costs, to prepare and submit a claim or an appea or to meet any
requirement in this Act.

Liability for administrative decision-making

57. The Administrator or any official employed by the Administrator shall not be
liable in respect of anything done or omitted to be done in the exercise of any power or
performance of any duty conferred or imposed by or under this Act, unless intentional
wrongdoing is proved.

Restriction on transfer of benefits

58. A claim to a benefit may not be subrogated, transferred, ceded, pledged or in any
other way encumbered.

Service of process commencing litigation

59. A notice or other process commencing litigation against the Administrator in any
court must be served in the prescribed manner on the Administrator.

Regulations and certain notices by Minister

60. (1) The Minister must prescribe—

(a) after consultation with of the Minister of Health, the tariff and treatment
protocolsfor the liability of the Administrator for the provision of health care
services, medical reports and vocational ability assessments;

(b) theform of the subpoenato be used to summon a person to appear before the
Administrator and the manner in which the subpoena is to be served by the
sheriff;

(c) theform to be used to lodge an appedl;

(d) the procedure to follow to lodge an appeal;

(e) the procedure to be followed at meetings of the Appeals Committeg;

() the manner in which a notice or other process commencing litigation against
the Administrator in any court must be served on the Administrator;

() in consultation with the Minister of Finance, the average annual national
income;

(h) in consultation with the Minister of Finance, the pre-accident annual income
cap;
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(i) inconsultation with the Minister of Finance, the lump sum funeral benefit; and

() in consultation with the Minister of Finance, limits on the provision of
vocational training to beneficiaries including a cap on the amount which the
Administrator may spend per beneficiary.

(2) The Minister may prescribe any ancillary or incidental matter that it is necessary
to prescribe for the proper implementation or administration of this Act.

(3) The Minister must publish regulations concerning the matters referred to in
subsections (1) and (2) in draft form for public comment and allow 30 days for the
submission of such comment.

(4) The Minister may, with the concurrence of the Minister of Finance, by notice in
the Gazette adjust the tariff, the average annual national income, the pre-accident annual
income cap and the funeral benefit referred to in subsection (1), to take into account the
effects of inflation.

(5) The Minister is not required to consult with any person, other than the Minister of
Finance, regarding the adjustments referred to in subsection (4).

Rules by Board

61. (1) The Board must, by notice in the Gazette, make rules relating to—

(a) theformsand procedures for the submission of claims;

(b) deductions from benefits any payments made in terms of the Compensation
for Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993),
Defence Act, 2002 (Act No. 42 of 2002), Military Pension Act, 1976 (Act
No. 84 of 1976), and Military Veteran Act, 2011 (Act No. 18 of 2011);

(c) pre-authorisation in respect of non-emergency health care services;

(d) providing proof that bodily injury or death was caused by or arose from aroad
accident;

(e) providing proof of an inability to earn income by a claimant for an income
support benefit;

() providing proof that a claimant is a dependant of a deceased breadwinner in
respect of afamily support benefit; and

(g) any medica report to be submitted.

(2) The Board may, by notice in the Gazette, make rules relating to—

(a) training programmes for the assessors contemplated in section 36; and

(b) accreditation criteria for the assessors contemplated in section 36.

(3) The Board must publish notices containing draft rules for public comment and
allow 30 days for the submission of such comment, unlessit isimpractical to do so.

Offences

62. (1) A person who fails to comply with a subpoena issued in terms of section 45,
or who refuses to take the oath or affirmation contemplated in that section, is guilty of
an offence and liable on conviction to a fine not exceeding R50 000,00 or to
imprisonment not exceeding three months.

(2) Any person who provides to the Administrator false or misleading information,
knowing it to be false or misleading, is guilty of an offence and liable on conviction to
a fine not exceeding R1 000 000,00 or to imprisonment not exceeding three years.

(3) (a) No person—

(i) other than the Administrator may conduct affairs or business or an occupation or
trade under the name of the Administrator or a translation of its name in any
language;

(ii) other than the Administrator may be registered or licensed in terms of any
|egislation under the name of the Administrator or atranslation of itsnamein any
language; or

(iii) may falsely claim to be acting on behalf of the Administrator.

(b) Any person who contravenes paragraph (a)(i), (i) or (iii) is guilty of an offence
and liable on conviction to a fine not exceeding R1 000 000,00 or to imprisonment not
exceeding three years.

(4) (a) No employee of the Administrator may disclose any information regarding a
qualifying person, claimant or beneficiary acquired in the course of the application of
this Act, except—

(i) insofarasitisnecessary for the purposes of giving effect to this Act;

(if) when required in the course of legal proceedings;
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(iii)  when required in terms of any other law; or
(iv) when acourt so orders.
(b) Any person who contravenes paragraph (a) is guilty of an offence and liable on
conviction to a fine not exceeding R50 000,00 or to imprisonment not exceeding three
months.

Transitional provisions and savings

63. (1) In this section, unless the context indicates otherwise—

“former Board” means the Board of the Road Accident Fund established by

section 10 of the Road Accident Fund Act, 1996;

“Road Accident Fund Act, 1996 means the Road Accident Fund Act, 1996 (Act

No. 56 of 1996).

(2) As from the date of commencement of this Act—

(&) theRoad Accident Fund Act, 1996, continuesto apply to all claimswhere the
cause of action arose prior to the commencement of thisAct;

(b) the Road Accident Fund ceasesto exist and all its assets, liabilities, rightsand
obligations, existing as well as accruing, devolve upon the Administrator,
including all contractual rights, obligations and liabilities;

(c) al powersand duties of the former Board vest in the Administrator;

(d) anything done or any decision or step taken by the former Board or any
authorised employee of the Road Accident Fund must be deemed to have been
done or taken by the Administrator;

(e) any agent appointed under section 8 of the Road Accident Fund Act, 1996,
must be deemed to have been appointed by the Administrator, subject to the
same terms and conditions as those which applied immediately before the
commencement of thisAct;

(H the members of the former Board must be deemed to have been appointed as
members of the Board of the Administrator in terms of this Act for the
unexpired term of their appointment, provided that further members of the
Board envisaged by section 7(1) may be appointed or shall assume office as
contemplated in that section;

(9) the Chief Executive Officer and any person who was a member of staff of the
Road Accident Fund must be deemed to have been appointed by the
Administrator, subject to the same terms and conditions as those which
applied immediately prior to the commencement of this Act; and

(h) unlessclearly inappropriate, any referencein any law or document to the Road
Accident Fund must be construed as a reference to the Administrator.

(3) The Administrator must consolidate the administration system of compensation
provided for in the Road Accident Fund Act, 1996, to—

(a) create a separate functional unit by creating a trading account for the income
and expenditure relating to past or future claims arising under the Road
Accident Fund Act, 1996; and

(b) enable separate reporting on financial resultsfor the distinct systems provided
for in this Act and the Road Accident Fund Act, 1996.

Insertion of section 1A in Act 56 of 1996

64. The following section is hereby inserted in the Road Accident Fund Act, 1996,
after section 1:

“ Application of Act

1A. Subject to the Road Accident Benefit SchemeAct, 2017, the liability

to compensate any person for any loss or damage as aresult of any bodily
injury to himself or herself or the death of or any bodily injury to any other
person caused by or arising from the driving of a motor vehicle, as
contemplated in thisAct, shall be limited to claimsin respect of which the
cause of action arose before the commencement of the Road Accident
Benefit Scheme Act, 2017.”.

10

15

20

25

30

35

40

45

50



29

Substitution of section 5 of Act 56 of 1996, as amended by section 74 of Act 19 of
2001 and section 126 of Act 31 of 2005

65. The following section is hereby substituted for section 5 of the Road Accident
Fund Act, 1996:

“Financing of Fund

5. The Administrator established by the Road Accident Benefit Scheme

Act, 2017, shall procure the funds it requires to perform its functions from
any levy provided by or in terms of the Customs and Excise Act, 1964 (Act
No. 91 of 1964), and any moneys as may be appropriated by Parliament, as
contemplated in section 26 of that Act.”.

Short title and commencement

66. (1) ThisAct is called the Road Accident Benefit Scheme Act, 2017.
(2) ThisAct or any part or section thereof comes into operation on the date fixed by
the President by proclamation in the Gazette.

10
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SCHEDULE 1

Temporary Income Support Benefit formula

1.
((X/365)*Y)*75%
where
X = the amount determined in accordance with subsection 35(5)(a) or
(b) as the case may be; and
Y = the period of entitlement expressed in number of days, which

must be calendar days inclusive of weekends and public holidays.

Long-term Income Support Benefit formula

2.
(X*75%) minus Z
where
X = the amount determined in accordance with subsection 36(7)(a) or
(b), as the case may be; and
Z = the amount determined by the Administrator in terms of subsec-
tion 36(5) to be the injured person’s annual post-accident earning

capacity.

Family Support Benefit formula

3. (a) If the dependant is the sole surviving spouse and there are no other dependants:
(A*(24)—(C*(2/4))
where

A = the amount determined in accordance with subsection 38(5) to be
the deceased breadwinner’s pre-accident income; and

C = the amount determined in accordance with subsection 38(6) to be
the surviving spouse's pre-accident income, if any;

(b) if the dependant is the sole surviving spouse and there are other dependants:
(A*(2(4 + B))—(C*(2/(4 + B)))
where

A = the amount determined in accordance with subsection 38(5) to be
the deceased breadwinner’s pre-accident income;

B = the number of children and other dependants, excluding the sur-
viving spouse; and

C = the amount determined in accordance with subsection 38(6) to be
the surviving spouse's pre-accident income, if any;
(c) if the dependant isachild or any other dependant and thereis also a sole surviving
SpousE:
(A*(1/(4 +B)))
where

A = the amount determined in accordance with subsection 38(5) to be
the deceased breadwinner’s pre-accident income; and

B = the number of children and other dependants, excluding the sur-
viving spouse;
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(d) if the dependant isachild or any other dependant and there isno surviving spouse:
(A*(1(2 +B))
where

A = the amount determined in accordance with subsection 38(5) to be
the deceased breadwinner’s pre-accident income;

B = the number of children and other dependants;

(e) if the dependant is a spouse, child or any other dependant and the deceased
breadwinner is survived by more than one spouse:

(A*(1/(2 + B)))

where
A = the amount determined in accordance with subsection 38(5) to be
the deceased breadwinner’s pre-accident income;
B = the number of spouses, children and other dependants:

Provided that, in the case of a surviving spouse who earns an income, the following
formula shall apply to that spouse’s benefit only:

(A*(U(2 + B))—(C*(U(2 + B)))
where

C = the amount determined in accordance with subsection 38(6) to be
the surviving spouse’s pre-accident income, if any.
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MEMORANDUM OF OBJECTS ON THE ROAD ACCIDENT BENEFIT
SCHEME BILL

1. BACKGROUND AND CURRENT REGULATORY FRAMEWORK

1.1. The existing compensation system for loss or damage resulting from bodily
injury or death caused by the wrongful driving of motor vehiclesisthe result
of along historical development spanning more than 70 years, commencing
with theintroduction of compulsory motor vehicle accident insurance in 1942
and culminating in the present compensation system established by the Road
Accident Fund Act, 1996 (Act No. 56 of 1996), and managed by the Road
Accident Fund (RAF).

1.2. Over the years the compensation system has been subjected to numerous
commissions of inquiry, but despite the many amendments to the respective
governing Acts to implement the recommendations of the various commis-
sions, the flaws inherent in a fault-based system of compensation persisted
and the financial state of the compensation system progressively deteriorated.

1.3. In 1999 the Road Accident Fund Commission (RAFC) was appointed to
inquire into and make recommendations regarding a reasonable, equitable,
affordable and suitable system, for the payment by the RAF of compensation
or benefits, or acombination of compensation and benefits, in the event of an
injury or death of persons in road accidents in the Republic. The RAFC
published itsreport in 2002 recommending amove to the provision of defined
and structured benefits, on a *‘ no-fault” basis.

1.4. Cabinet subsequently adopted a Policy for the Road Accident Benefit Scheme
(Policy) which was published for general information in 2011. The Policy is
aimed at providing a scheme of structured and defined benefits to those
seriously affected by road accidents in accordance with socia insurance
principles, and not liability insurance principles as embodied in the existing
compensation system.

1.5. The Road Accident Benefits Scheme Bill (RABS) (Bill) gives effect to the
Palicy.

2. OBJECTIVE OF BILL

The main objectives of the Bill, amongst others include, to provide an effective
benefit scheme in respect of bodily injury or death caused by or arising from road
accidents, which benefit scheme is reasonable, equitable, affordable and sustain-
able, exclude from civil ligbility certain persons responsible for bodily injuries or
death caused by or arising from road accidents and the establishment of the
Administrator.

3. DISCUSSION OF BILL
3.1. Chapter 1 contains definitions and sets out the objectives of the Bill.

3.2 Chapter 2 provides for the establishment of the Administrator, its financial
year, duties and powers.

3.3 Chapter 3 provides for governance.

3.3.1 TheAdministrator will be governed by aboard. Part A of this chapter
provides for the composition and appointment of the board, appoint-
ment by the Minister of the Chairperson and Deputy Chairperson,
term of office of board members, vacancies on the board, disqualifi-
cation of board members, establishment of board committees,
meetings of the board, remuneration and reimbursement of board
members for attending board meetings, duties of board members,
conduct of board members, resignation of board members, removal of
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board members by the Minister, and dissolution of the board by the
Minister.

3.3.2 The day-to-day operations of the Administrator will be managed by a
chief executive officer. Part B of this chapter provides for the
appointment of the chief executive officer accountable to the board,
appointment of an acting chief executive officer during a vacancy in
the office of the chief executive officer, duties of the chief executive
officer, dismissal of the chief executive officer and appointment and
dismissal of executive managers.

Chapter 4 provides for the financing of the Administrator.

Chapter 5 providesfor the limitation of liability of the Administrator and the
exclusion of liahility of the owners, drivers and employer of driversinvolved
in road accidents.

Chapter 6 provides for the lists of benefits provided to beneficiaries in the
case of bodily injury or death caused by or arising from a road accident that
occurred at any place in the Republic, irrespective of the negligence or other
wrongful conduct of the owner of avehicle involved in the road accident.

3.6.1 Part A of this chapter provides for the administrator’s liability in
respect of the provision of heath care services to beneficiaries,
contracting with health care service providers, non-contracted health
care service providers, and individua treatment and rehabilitation
plan for beneficiaries.

3.6.2 Part B of this chapter provides for the administrator’s liability to
provide for a temporary income support benefit, a long-term income
support benefit, and for participation by beneficiaries in vocationa
training programmes.

3.6.3 Part C of this chapter provides for the administrator’s liability to
provide for family support benefits.

3.6.4 Part D of this chapter provides for the administrator’s liability to
provide for funeral benefits.

3.6.5 Part E of this chapter provides for the termination of benefits,
suspension of benefits, revision of benefits, and substitution of the
recipient of benefits.

Chapter 7 provides for the procedure to lodge a claim, obligations of
claimants and beneficiaries with regard to certain matters, information to be
furnished to the administrator by third parties, powers of the administrator to
investigate, prescription of claims, and time periods for the determination of
claims.

Chapter 8 provides for appeals by claimants and beneficiaries.

Chapter 9 providesfor general provisionswith regards to the administrator’s
liability for professional and other fees, the administrator’s liability for
administrative decision-making, the restriction on transfer of benefits, service
of process commencing litigation, regulations and certain notices by the
Minister, rules by the board of the administrator, offences, transitional
provisions and savings, amendment of the Road Accident Fund Act, 1996
(Act No. 56 of 1996), and the short title and commencement.

3.10 Schedule 1 provides for formulae in accordance with which temporary

income support benefits, long-term income support benefits, and family
support benefits are cal cul ated.
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PARTIES CONSULTED

4.1

4.2

4.3

4.4

The Bill was published for public comment on 8 February 2013. A national
RABS workshop was held on 19 March 2013. Following requests by the
public, theinitial 60-day comment period was extended by a further 60 days.
Certain of the commentators commented that the Bill lacked detail. A decision
was consequently taken to republish arevised Bill with draft regulations, rules
and forms, to enable the public to get a better understanding of what RABS
will entail.

The revised Bill and draft set of regulations, rules and forms were published
on 9 May 2014. A national RABS workshop was held on 19 June 2014.
Focussed stakeholder consultations were held with industry groupings from
commuter groups, insurance industry; funeral industry; disability groups;
medical industry and legal fraternity. Following requests by the public, the
initial 60-day comment period was extended by a further 90 days. National
RABS workshops were held in Zwelitsha Township (Eastern Cape);
Empangeni;  Pietermaritzburg;  Durban;  Mahikeng;  Rustenburg;
Potchefstroom; Giyani; Polokwane; Upington; Kimberley; Nelspruit;
Emalahleni; Cape Town; Vredenburg (Western Cape); George; King Will-
iam’s Town; Port Elizabeth; Kroonstad; Manguang; Springs; and Soweto.

TheBill wastabled for consideration by the National Economic Development
and Labour Council, who issued its final report on 28 January 2016.

The Department of Transport also consulted the Department of HomeAffairs;
Department of Health; Department of Social Development; Department of
Labour; and the National Treasury.

FINANCIAL IMPLICATIONS
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The annual RABS costs are actuarialy calculated at 136.7 cents per litre,
compared to the 169 cents per litre required for the RAF, noting that the
current RAF cost already exceeds the 154 cents per litre income received via
the Road Accident Fund Fuel Levy. A margin of 15% is added to all RABS
cost to ensure a fully funded dispensation.

The winding down of the RAF will cost R213 hillion over approximately
eight years.

IMPLICATIONS FOR PROVINCES

None.

PARLIAMENTARY PROCEDURE

7.1

7.2

The Constitution regul ates the manner in which legislation may be enacted by
the legidlature. It prescribes different procedures for Bills, including ordinary
Bills not affecting provinces (section 75 procedure), and ordinary Bills
affecting provinces (section 76 procedure). The determination of the
procedure to be followed in processing the Bill is referred to as tagging.

The test for tagging is not concerned with determining the sphere of
government that has the competence to legislate on a matter, nor the process
concerned with preventing interference in the legislative competence of
another sphere of government. Thetest for tagging is distinct from legislative
competence in that it focuses on all the provisions in the Bill in order to
determine the extent to which they substantially affect the functional areas
listed in Schedule 4 to the Constitution and not whether any of its provisions
are incidental to its substance.



7.3
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7.5

7.6

7.7

7.8
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In the case of Tongoane and Others v Minister for Agriculture and Land
Affairs and Others, 2010 (8) BCLR 741(CC), the Constitutional Court
pronounced on the test to be used when tagging legislation.

In Tongoane the Constitutional Court held that ‘the test for determining how
a Bill is to be tagged must be broader than that for determining legislative
competence’. The tagging test ‘focuses on al the provisions of the Bill in
order to determine the extent to which they substantially affect functional
areas listed in Schedule 4, and not on whether any of its provisions are
incidental to its substance’. In applying the tagging test to the Bill, the
question that should be asked is whether the provisions in the Bill
substantially affect a Schedule 4 functional area. The Road Accident Benefit
Scheme is not an item listed in Schedule 4 or 5 of the Constitution.

The Bill addresses crucial issues, namely, to replace the current compensation
system administered by the RAF with a new social security scheme, to
establish the Road Accident Benefit Scheme Administrator to administer and
implement the Road Accident Benefit Scheme and to provide a set of defined
benefits on a no-fault basis to persons for bodily injury or death caused by or
arising from road accidents.

As the Bill does not deal with a functional area listed in Schedule 4 or
Schedule 5 of the Constitution, we submit that section 44(a)(ii) of the
Constitution is applicable with regard to the power of the National Assembly
to pass legislation on **any matter’ . We have scrutinised the contents of the
Bill and we are of the opinion that the provisions of thisBill relate to the Road
Accident Benefit Scheme.

We are of the view that the Bill must be dealt with in accordance with the
legidlative procedure outlined in section 75 of the Constitution since it
contains no provisionsto which the procedure set out in section 74 or 76 of the
Constitution applies.

We are of the opinion that it is not necessary to refer the Bill to the National
House of Traditional Leaders in accordance with section 18(1)(a) of the
Traditional Leaders and Governance Framework Act, 2003 (Act No. 41 of
2003), sinceit does not contain any provisions pertaining to customary law of
traditional communities.
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