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JUDGMENTS OF INTEREST IN THE DECEMBER EDITIONS OF THE SALR AND THE SACR AS WELL AS THE BOTSWANA LAW REPORTS 2013(1)
· Click on the case name to download the original judgment.

SOUTH AFRICAN LAW REPORTS
Homeless shelter rules are unconstitutional?
The occupiers had successfully challenged the constitutionality of the rules of a homeless shelter. The Supreme Court of appeal found that: entry-and-exit rules were reasonable in the circumstances, to ensure the safety of residents, to discourage dependency, and to reduce the running costs of the shelter. So too, the gender-separation rule was reasonable: it was necessary in order for the shelter to accommodate all and yet maintain decency and decorum. City of Johannesburg v Dladla and Others  2016 (6) SA 377 (SCA)

Body corporate ordered to fix building

The elevators in a building had been inoperable for two years, forcing residents and visitors to use the stairs, which created an unsustainable, undignified and intolerable situation for elderly and infirm persons, who were  vulnerable in society. A final interdict was granted, ordering the  body corporate to repair the elevators within three months. Lyons v Skyways Body Corporate  2016 (6) SA 405 (WCC)

Burst tyre accident claim at the Road Accident Fund
The plaintiff, who was injured in a burst-tyre accident while doing contract work for the owner of the vehicle, claimed from the Road Accident Fund, based on the owner’s alleged negligent maintenance of the vehicle. The Fund argued that this was a single-vehicle collision and since the driver was not employed by the owner, he could not claim. The court looks at what establishes the legal nexus to establish a claim. Abrahams v Road Accident Fund 2016 (6) SA 545 (WCC)

SOUTH AFRICAN CRIMINAL LAW REPORTS
State’s duty to victims of crime

At the sentencing stage for a conviction of rape, the state failed to obtain a victim-impact statement and then also failed to cross-appeal a too lenient sentence. The Supreme Court of Appeal noted the lackadaisical manner in which the state treats victims of violent crimes and, in particular, rape. The court warned that there will soon come a time when the state will be held accountable for this failure of its duty. S v Mhlongo 2016 (2) SACR 611 (SCA)

Drunk driving punishment

Having one’s licence suspended for drunk driving might satisfy the community’s need for retribution, but would it be too harsh for the drunk driver? In this case it was found that the accused required his driver’s licence for his work; that he was a first offender; and that there was no injury or accident caused by his offence. Given that he was gainfully employed and ran the risk of losing his employment in difficult economic times if the court confirmed the suspension of his licence, the sentence was unduly harsh. S v Lourens 2016 (2) SACR 624 (WCC)

DNA evidence failure
The appellant’s conviction for the rape of an 80-year-old woman was set aside because the failure by the state to establish the chain of evidence affected the integrity of the evidence and rendered it inadmissible. The forensic expert’s evidence lacked reference from whom the samples of blood were received, the investigating officer was not the one who delivered the samples to the laboratory for testing, and there was also no evidence in relation to the gathering, marking and storage of the samples. S v Matshaba 2016 (2) SACR 651 (NWM)
BOTSWANA LAW REPORTS

Legitimate expectation

A lessee  was given the option to relocate billboards during reconstruction of the road, or to re-erect the billboards when construction was completed. The lessee chose to re-erect later, but then the municipality threatened demolition when the lessee attempted to do so. It was found that the lessee had a legitimate expectation of a hearing before any such action was taken. Gaborone City Council v Continental Outdoor Media Botswana (Pty) Ltd   [2013] 1 BLR 192 (CA)

Provocation and murder

The accused killed her brother with an axe handle when he entered her house while drunk and tried to take a plate of food that she had prepared for her boyfriend. She had wielded the axe handle in the heat of anger and was not found guilty of murder, but of manslaughter. The test for provocation is less stringent than the proportionality test for self-defence. State v Gaborekwe [2013] 1 BLR 406 (HC)

Contempt of court by statutory body

The land board chairperson and secretary were responsible for the non-compliance, more so where proceedings for contempt had been brought before a tribunal or court which had the effect of resulting in the imposition of a term of imprisonment. A land board could not be imprisoned and to therefore suggest that it’s most responsible officers could not be cited for contempt purely on the basis that they were not parties to the initial proceedings, would defeat the whole purpose of contempt proceedings in cases of juristic persons. Kgalagadi Land Board and Others v Moseletsane Syndicate  [2013] 1 BLR 743 (HC)
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