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e Click on the case name to download the original judgment.

SOUTH AFRICAN LAW REPORTS

Freedom of speech and the Marikana massacre

During a sitting of the National Council of Provinces, Mr Malema said that the ANC government
massacred the people in Marikana. He was told to withdraw the statement and when he
refused was ordered to leave. However, he had not contravened the standing orders and
should not have been ordered to leave. Chairperson, National Council of Provinces v Malema
and Another 2016 (5) SA 335 (SCA)

Without prejudice letter not admissible

To counter the defendant’s plea of prescription, the plaintiff sought to produce a without-
prejudice letter written on behalf of the defendant, to show that prescription had been
interrupted, arguing that the letter would be admissible for the limited purpose of establishing
an interruption of prescription. KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd
2016 (5) SA 485 (WCC)

Public participation

The Restitution of Land Rights Amendment Act 15 of 2014 was declared invalid because
Parliament failed to satisfy its obligation to facilitate public involvement in accordance with the
Constitution. Given the gravitas of the legislation and the thoroughgoing public participation
process that it warranted, the truncated time line was inherently unreasonable. It had been
simply impossible for the council to afford the public a meaningful opportunity to participate.
Land Access Movement of South Africa and Others v Chairperson, National Council of
Provinces and Others 2016 (5) SA 635 (CC)
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SOUTH AFRICAN CRIMINAL LAW REPORTS

Cellphone photo evidence

The accused contented that the photo was inadmissible because his rights had not been
explained to him prior to his photo being taken by a security guard. However, the photo aided
the state witnesses in explaining their testimony as to what the accused had been wearing at
the time. It substantiated their testimony, had probative value and was admissible. S v
Skhosana 2016 (2) SACR 456 (GJ)

Money laundering

For a conviction on money laundering there had to be a clear intention to hide or conceal the
‘hot” money. This entailed the laundering of the legal funds to convert them into ‘clean’ money
which the criminal could then safely spend. Money-laundering was by its very nature a
secretive practice but the spending of the proceeds of this accused’s fraudulent tax refunds
had not been concealed at all. S v Van Der Linde 2016 (2) SACR 377 (GJ)

Sexual orientation in prison

The applicant, a gay man who was serving a sentence in prison, applied for an order directing
the respondents to accommodate him in a single cell or in the same cell as inmates of the
same sexual orientation. Heterosexual inmates regarded him as a woman and continually
harassed him. Mapodile v Minister of Correctional Services 2016 (2) SACR 413 (GJ)
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interruption of prescription lapsing—Prescription Act 68 of 1969, s 15(2) and (6).
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Land Reform (Labour Tenants) Act 3 of 1996.
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34 of 2005, s 129(4).
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Execution—Attachment of immovable property—Declaration of executability—Judicial
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submission to jurisdiction.
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Labour law—Employment equity—Affirmative action—Discrimination within ‘designated
groups’ under Employment Equity Act—All groups falling under black designated group, and
both genders, must be equitably represented throughout workforce—Designated employer
entitled to deny members of such groups appointment on basis of their adequate
representation or overrepresentation—Employment Equity Act 55 of 1998, s 6(2)(a).

Labour law—Employment equity—Affirmative action—Discrimination within ‘designated
groups’ under Employment Equity Act—Failure to take into account regional demographics in
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Labour law—Employment equity—Affirmative action—Quota—What constitutes—Flexible
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3, MADLANGA J, MHLANTLA J, NKABINDE J and ZONDO J

2016 FEBRUARY 16; JULY 28

[2016] ZACC 22

Constitutional law—Legislation—Validity—Restitution of Land Rights Amendment Act 15 of
2014—Unconstitutionality on grounds of failure of National Council of Provinces to facilitate
adequate public involvement—Given gravitas of legislation and thoroughgoing public
involvement warranted, truncated time line for enactment, which self-imposed,
unreasonable—Constitution, s 72(1)(a).

Constitutional law—Legislation—Enactment—Parliament—National Council of Provinces—
Duty to facilitate public involvement—Timetable for allowing public involvement in legislative
process—In drawing up timetable, Parliament should not act perfunctorily: it must apply its
mind taking into account whether real need for urgency; time truly required to complete
process; and magnitude of right in issue—Constitution, s 72(1)(a).

Constitutional law—Provincial legislature—Duties—Facilitation of public involvement—Scope
of duty—Where National Council of Provinces (NCOP), in enacting legislation, electing to
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provincial legislatures not subordinated to authority of NCOP—Still having duty to play their
part properly in affording public opportunity to participate in legislative process—Where
truncated time line for enactment of legislation provided by NCOP, such that adequate public
involvement impossible, nothing precluding legislatures from telling NCOP as much—
Constitution, s 118(1)(a).
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