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ORDER

On appeal from: North Gauteng Division of the High Court, Pretoria (Pretorius J and
assessors sitting as court of first instance):

The first accused

(i) Counts 77176-86246

The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following substituted therefor:

‘Skuldig aan een klagte van die oortreding van artikel 42 van die Kooperasiewet 91 van
1981

(i) Counts 197708-199747
The appeal is upheld and the convictions and sentence imposed on these counts are

set aside.

(iii) Counts 200664-218636
The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following substituted therefor:

‘Skuldig aan een klagte van die bedryf van ‘n skadelike sakepraktyk.’

(iv) Count 218683
The appeal against the conviction on this count is upheld to the extent that the order
of the trial court is set aside and the following substituted therefor:

‘Skuldig aan diefstal ten bedrae van R91,1 miljoen.’

(v) Save as aforesaid, the appeal of the first accused against her convictions and the

sentences imposed, is dismissed.



The second accused

(i) Counts 77176 to 86246

The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following is substituted therefor:

‘Skuldig aan een klagte van die oortreding van artikel 42 van die Kodperasiewet 91
van 19871’

(i) Counts 197708 to 199747:

The appeal is upheld and the convictions and sentence imposed on these counts are
set aside.

(iii) Counts 200664 to 204797

The appeal is upheld and the convictions and sentence imposed on these counts are
set aside.

(iv) Counts 204798 to 218636

The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following is substituted therefor:

‘Skuldig aan een klagte van die bedryf van 'n skadelike sakepraktyk.’

(v) Count 218637

The appeal is upheld and the conviction and sentence imposed on this count are set
aside.

(vi) Save as aforesaid the appeal of the second accused against his convictions and

sentences imposed is dismissed.

Accused 3

(i) Counts 48 to 949; counts 144337 to 188910; and counts 197708 to 199747

The appeal is upheld and the convictions and sentences imposed on these counts
are set aside.

(if) Counts 200664 to 218636

The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following is substituted therefor:

‘Skuldig aan een klagte van die bedryf van 'n skadelike sakepraktyk.’

(i) Save as aforesaid the appeal of accused 3 against her convictions and the

sentences imposed is dismissed.



Accused 4

(i) Counts 77176 to 86246

The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following is substituted therefor:

‘Skuldig aan een klagte van die oortreding van artikel 42 van die Kodperasiewet 91
van 19871’

(i) Counts 197708 to 199747

The appeal is upheld and the convictions and sentence imposed on these counts are
set aside.

(iii) Counts 200664 to 218636

The appeal against the convictions on these counts is upheld to the extent that the
order of the trial court is set aside and the following is substituted therefor:

‘Skuldig aan een klagte van die bedryf van 'n skadelike sakepraktyk.’

(iv) Count 218637

The appeal is upheld and the conviction and sentence imposed on this count are set
aside.

(v) Count 218683

The appellant is sentenced to 10 years’ imprisonment on this count and it is ordered
that the sentence is to run concurrently with the sentence imposed on counts 2 and
3.

(vi) Save as aforesaid the appeal of accused 4 against his convictions and the

sentences imposed is dismissed.

Accused 5
(i) Counts 144337-188910
The appeal is upheld and the convictions and sentences imposed on these counts

are set aside.

(i) Count 218653

The appeal against the conviction is upheld to the extent that the order of the trial
court is set aside and the following substituted therefor:

‘Skuldig aan die oortreding van artikel 75(1)(a) van die Inkomstebelastingwet 58 van 1962.



(i) Save as aforesaid, the appeal of accused 5 against his convictions and the

sentences imposed, is dismissed.

Accused 6
(i) Counts 144337-188910
The appeal is upheld and the conviction and sentences imposed on these counts are

set aside.

(i) Count 218682
The appeal is upheld and the conviction and sentence imposed on this count are set

aside.

(iii) Counts 54534-59033

The typographical error in the summary of the trial court of the counts in respect of
which accused 6 was acquitted, is corrected to reflect the acquittal of accused 6 on
counts 54534-59033.

(iv) Save as aforesaid, the appeal of accused 6 against her convictions and the

sentences imposed, is dismissed.

(v) Count 218657 — The State’s appeal

The appeal of the State against the sentence imposed on this count is upheld. The
sentence is set aside and the following substituted therefor:

‘Aanklag 218657 — Bedrog — 12 jaar gevangenisstraf.’

JUDGMENT

Fourie and Eksteen AJJA:

Introduction



[1] In 1919 Italian immigrant Charles Ponzi of Boston, Massachusetts, United
States of America, devised a scheme by which he enticed some 11 000 Bostonians
to invest approximately US$20 million with him, promising exceptionally high rates of
return within a short period of time by purchasing international reply coupons from
other countries and then redeeming them in the US for postage stamps. Initially he
was able to pay these exorbitant returns to previous investors by simply drawing
from the capital investments received from subsequent investors. However, seeing
that the scheme was not based upon any viable underlying economic enterprise, it
eventually had to collapse when no more investors could be persuaded to make
further investments. Hence, schemes of this nature have, down the years, become

known as Ponzi schemes.

[2] This appeal has its origin in a similar scheme which had been conducted
during the period 1 March 1998 to 22 May 2002, initially only within the Vaal Triangle
area 60 kilometres south of Johannesburg, but was later also countrywide. The
scheme was initiated by the first appellant, but subsequently the second to sixth
appellants became involved at different times and in different capacities. It is
common cause that during the four years of its existence, approximately R1,5 billion
was invested in this scheme and upon its demise scores of investors had lost all
their money and were left destitute. The State contended that, what the appellants
had conducted, was a Ponzi or multiplication scheme, and in view thereof a plethora
of criminal charges were preferred against them. In fact, the final indictment

contained no less than 218 683 charges.

[3] The appellants, to whom we will conveniently refer as ‘the accused’, were
arraigned on these charges in the North Gauteng High Court, Pretoria and their trial
commenced before Pretorius J and two assessors on 27 July 2009. The accused
pleaded not guilty to all the charges, but after hearing evidence, Pretorius J, on 8
June 2010, found each of them guilty on a large number of the counts preferred
against them. We will in due course refer to the specific counts, but should mention
that the accused were found not guilty on some 1 000 counts. They were
subsequently sentenced to terms of effective imprisonment, ranging from 25 years to

5 years. We will also in due course return to the sentences so imposed.



[4] The accused are appealing, with the leave of the court a quo, against such
convictions and sentences. The State, also with the leave of the court a quo, appeals

against the sentence imposed on accused six in respect of count 218 657.

Dramatis Personae
[5] The first accused was the main role player in the scheme. She initiated the
scheme in 1998, and it is common cause that, at all times, she was at the forefront of

this enterprise.

[6] The second accused joined the scheme in the first half of 2001and acted as a
public official or an office bearer of two entities utilised to conduct the scheme. He
married the first accused in December 2001. They were divorced during the course

of the trial.

[7] The third accused is the daughter of the first accused. She joined the scheme
in April 1998 and acted as a public official or an office bearer of four of the entities

involved in the scheme.

[8] The fourth accused is the husband of the third accused and the son-in-law of
the first accused. He joined the scheme in January 1999 and acted as a public

official or an office bearer of three of the entities utilised to conduct the scheme.

[9] The fifth accused is the son of the first accused. He joined the scheme in July
1998 and acted as a public official or an office bearer of two of the entities utilised to

conduct the scheme.

[10] The sixth accused is the niece of the first accused. She joined the scheme in
October 1998 and acted as a public official or an office bearer of two of the entities

utilised to conduct the scheme.

Chronology of relevant events
[11] The accused did not (and could not in view of the uncontested objective
evidence) seriously contest the notion that the scheme operated by them was in fact

a Ponzi scheme. The evidence clearly showed that the underlying cash loan



businesses conducted by the first accused, never generated sufficient income to
meet or sustain the interest payments to be made to investors. In the result
investors’ capital was used to satisfy the interest commitments. The essence of the
business of the scheme was the taking of deposits, initially at a return of 20 per cent
per month but later mostly at a return of 10 per cent per month. As a matter of
course, the scheme was therefore insolvent ab initio and constituted a Ponzi

scheme.

[12] We do not consider it necessary for purposes of this judgment, to engage in a
detailed summary of all the events giving rise to the charges preferred against the
accused. This laborious task had been undertaken by the trial judge who produced
an exceptionally detailed judgment of 1 159 pages. We will merely refer to the
events constituting the factual matrix necessary for the consideration of the appeals

brought by the respective accused.

[13] Reverting to the nature and extent of the scheme, it appears that the first
accused commenced her cash loan business in March 1998 under the name and
style of Finsure Consultants. Investments were procured from the public at an initial
return of 20 per cent per month. In October 1998, the business was converted to a
close corporation styled MP Finance CC t/a Finsure Consultants. The first accused
was the only member, but on 29 December 1998, the members’ interest was
restructured so that she held 60 per cent and the third and fifth accused, 20 per cent

each.

[14] In the period between 1 March 1998 and 28 February 1999 deposits by
investors of R1,57 million were received, whilst R1,4 million was owed to the
investors in interest. This was not reflected in the financial records of the close
corporation for the 1999 tax year. They reflected a gross income of R176 478 only
with a nett profit of R10 608 before tax.

[15] On 29 February 2000 deposits were held in an amount of R20,65 million. The
interest commitment for the period between 1 March 1999 and 29 February 2000,

was R14,9 million. This was yet again not reflected in the financial records of the



close corporation, which reflected a gross income of R1,7 million with a nett profit of
R4 530 before tax.

[16] Following an inspection by the Department of Trade and Industry (the DTI) on
10 May 2000, the first accused represented in writing to the DTI that:

(a) all investors were repaid on 11 and 12 May 2000;

(b) the investors were family members and friends who were shareholders and paid
dividends based on profits; and that

(c) there were only 33 investors who invested a total amount of R682 750.

[17] However, as it transpired subsequently, members of the public who had
invested in the scheme, did not receive payment of their investments and on 13 May

2000 the total value of these investments was approximately R37 million.

[18] During May 2000, a new entity entered the fray, namely, a company by the
name of Madikor Twintig (Pty) Ltd (Madikor). On 18 May 2000, documentation was
lodged with the registrar of companies, appointing the first, third, fifth and sixth

accused as directors of Madikor.

[19] In the period between 10 May 2000 and 17 January 2001, 2 450 deposits to
the value of R131 million were received from members of the public by Madikor.
While ‘investments certificates’ were issued for deposits received in Finsure
Consultants and MP Finance CC, ‘share certificates’ were issued for deposits
received by Madikor. However, during the period June 2000 until April 2002, investor
statements were issued in the name of ‘MP Financial Services’. These statements
listed all investments by and payments to investors, irrespective of the entity used or
the fact that an investment in one entity may have been converted to an investment

in another.

[20] On 25 October 2000 an enquiry was made by the South African Reserve
Bank (the SARB). This resulted in a written response by the attorneys of the first
accused on 11 December 2000, in which it was -

(a) acknowledged that deposits were taken in contravention of the Banks Act 94 of
1990 (the Banks Act); and
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(b) undertaken that deposits received would be repaid by 15 January 2001, of which
proof would be submitted to the SARB in January 2001.

A list of 105 investors of the amount of R2 996 700 was attached to this letter.
However, it is common cause that, on 11 December 2000, there were in fact 2 461
active investments with a total value of more than R126 million, while the underlying
business of the scheme at no stage realised sufficient profit to service the resulting
debt payable to these investors at a rate of R13,4 million per month. Needless to
say, investors were not repaid as had been undertaken in the letter addressed to the
SARB.

[21] On 19 March 2001 an application for membership dated 30 January 2001,
was filed on behalf of MP Finance SACCO with the Savings and Credit Co-operative
League (SACCOL). It appears from the application that an inaugural general
meeting of MP Finance SACCO was held on 15 January 2001, where it was decided
that the first accused would act as its chairperson and the third accused as
treasurer. The fourth accused signed the application as ‘member’. However, on 26
March 2001, SACCOL refused the application for membership.

[22] Notwithstanding the refusal of the application lodged by MP Finance SACCO,
deposits were taken from investors in the name of this unregistered entity. It is
common cause that, in 2001, registered savings and credit co-operatives were only
allowed to take deposits up to a maximum of R9,9 million. However, during the
period between 1 January 2001 and 21 August 2001, 5 483 deposits to the value of
R308,5 million by investors were taken by the unregistered entity, MP Finance
SACCO.

[23] On 4 June 2001, a shelf company was converted to a public company and
renamed Martburt Financial Services Ltd (Martburt), in which 10 000 ordinary shares
were issued. Of these 6 000 were allocated to the first accused and 1 000 to each of
the second, third, fourth and fifth accused. The latter four accused were also
appointed as directors of Martburt. Although the sixth accused was never officially
appointed as a director, she was held out to be one in the documentation of

Martburt. A draft prospectus made provision for 2 000 shares with a nominal value of
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R1 each, linked to debentures of R4 999, to be issued to the public for a total

amount of R10 million.

[24] However, during the period between 4 June 2001 and 31 October 2001,
approximately 4 500 deposits from investors to the value of R290,9 million were
taken by Martburt. In addition, 3 451 debentures to the value of R155,7 million were
issued in Martburt's name and 841 investments to the value of R44,3 million were
transferred from Madikor and MP Finance SACCO to Martburt.

[25] On 6 June 2001 inspectors appointed in terms of s 11(1) of the South African
Reserve Bank Act 90 of 1989, inspected the business of Martburt. A legal
representative of Martburt then admitted that deposits were taken in contravention of
s 11(1) of the Banks Act. It was represented to the inspectors that between R10
million and R12 million was owed to investors. This was untrue. On 6 June 2001 the
actual amount owing in respect of approximately 5 890 investments was in the order
of R320 million. The explanation proffered on behalf of Martburt was that the draft
prospectus ‘legalised’ the taking of deposits. This was also untrue since the R10
million to be raised through the issue of debentures would not have covered the
R320 million owed to investors. At that meeting of 6 June 2001, an instruction was

given by the inspectors that no further deposits may be taken from the public.

[26] The following day the inspectors instructed the first accused to repay deposits
under the control of the managers appointed in terms of s 83(1) of the Banks Act.
The first accused represented to the inspectors that R10,7 million was owing to
investors, while at that stage the amount owing in respect of approximately 6 006
investments, was approximately R325 million. When confronted with the fact that not
all investors were reflected on the investors’ list dated 7 June 2001, it was
represented to the inspectors on 10 July 2001 that R11,6 million was owed to the
investors. This was another blatant untruth. As at 10 July 2001, approximately R362
million was owed to investors. On 1 August 2001, the amount owed to investors

exceeded R375,1 million.

[27] After the meeting of 6 June 2001, investors’ files were removed from the

principal place of business at Madikor Building and, over the next year, the files were
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again moved, also to the farm of the sixth accused. Various agents were appointed

to deal with payments to investors and with new investments.

[28] As from 1 August 2001, deposits were further taken in the name of the entity
M & B Co-Operative, with membership certificates being issued to investors. An
application for registration of M & B Co-Operative dated 25 September 2001, was
lodged with the registrar. According to the application, the second accused would be
the chairperson and the fourth accused a director of the co-operative. However, the
application was never approved and M & B Co-Operative was never registered. That
notwithstanding, 9 071 deposits of the value of R542,7 million were taken in the
name of this entity during the period between 1 August 2001 and 1 March 2002. In
addition, 92 investments in other entities to the value of R6,1 million were transferred

to this non-existent entity.

[29] During late 2001 to the beginning of 2002 a company named Africa’s Best
173 (Pty) Ltd was converted to a public company with its name changed to Krion
Financial Services Limited (Krion). This was yet another vehicle utilised for the taking
of deposits from investors. Moreover, investments made in previous entities were
converted to investments in Krion. A registered prospectus was issued for Krion and
100 000 N-Ordinary shares! valued at 1c each were offered at a premium of
R999.99 from 5 March 2002 to 4 June 2002. Therefore, R100 million could
potentially be raised should this offer be fully subscribed. It should be borne in mind,
however, that the R100 million which had to be raised in this manner would still have
been insufficient to cover the amount of R796,2 million owed by the scheme to
investors as at 8 February 2002. As it turned out, Krion received 8 797 applications
for 908 600 shares to the value of R58,4 million from new investors and receipts
were issued for a further R57 million with no corresponding applications for shares. It
followed that a total amount of R115,4 million was received by Krion in respect of
new investments of which only R24,3 million found its way to the Krion bank

account.

1 N-Ordinary shares are the same as ordinary shares, except that they give shareholders minimal or
no voting rights. They often trade at a discount to Ordinary shares and although they are likely to cost
less, they pay out the same dividends as Ordinary shares. See information on the Johannesburg
Stock Exchange website in this regard at www.jse.co.za, accessed on 27 November 2015.


http://www.jse.co.za/
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[30] The total value of investments in Krion (including conversions, new
investments and money received without corresponding application for shares)
amounted to R965 million. It will be recalled that only 100 000 shares to the value of
R100 million were issued in terms of the prospectus, with the result that the offer
was over-subscribed by R865 million. Therefore, R865 million ought to have been
repaid to potential investors after the closing of the offer on 4 June 2002. But, on that
date only R3,7 million was left in the Krion bank account. It would appear that the
balance of the investments placed with Krion was used to pay investors in respect of

investments made with other entities involved in the scheme.

[31] The inevitable result of the aforegoing was the liquidation of all the entities
which formed part of the scheme, during June 2002. The different entities were
treated as one for purposes of liquidation and joint liquidators were appointed for the
‘MP Finance Groep BK'.

[32] Itis convenient at this stage to briefly summarise the purchase and or transfer
of assets in the names of various trusts. The individual transactions are relevant to
certain charges preferred against the accused, to which we will return. Four trusts
were involved and we proceed to summarise the acquisitions made by each of them.

The PT Vennote Familie Trust
[33] The fourth accused was the settler and donor of this trust established on
23 August 1999. He also acted as a co-trustee of the trust.

[34] The following assets, most of which were immovable properties, were
purchased in the name of the trust:

(a) 6B Delius Street, SW 5, Vanderbijlpark, purchased on 17 November 1999 for
R380 000.

(b) 2B Delius Street, SW 5, Vanderbijlpark, purchased on 1 December 1999 for
R1 019 685 million.

(c) Ardenwold Gasthaus and Waenhuis Danssaal, purchased on 19 April 2000 for
R330 000.
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(d) Remaining Extent of Extent 7 of the farm Van Wyk, no 584, purchased on 19
April 2000 for R400 000.

(e) Extent 13 of the farm Van Wyk, no 584, purchased on 19 April 2000 for
R100 000.

(f) Small Holding 52, Ardenwold Agricultural Holdings, purchased on 10 October
2000 for R305 000.

(g) Grootvaal Properties (Pty) Ltd, the shareholding of which was purchased on
10 October 2000 for R1 731 215. The company owned the building utilised as head
office by the scheme, later known as the Madikor Building. The first, third, fifth and
sixth accused were appointed as directors of the company with effect from
11 November 2000.

(h) Moneyline 399 (Pty) Ltd, the shareholding of which was purchased on
11 October 2000 for R1 546 135. The company owned section no 9 in the sectional
development known as Maraldi. The first accused was appointed as a director of the
company with effect from 11 October 2000 and third, fifth and sixth accused from
7 November 2000.

(i) Moneyline 385 (Pty) Ltd, the shareholding of which was purchased on 11 October
2000 for R900 000. The company owned section no 11 in the development known
as Maraldi. The first accused was appointed as a director of the company with effect
from 11 October 2000 whilst third, fifth and sixth accused were thus appointed from
7 November 2000.

() Extent 14 of the farm Van Wyk, no 584, which was purchased on 28 March 2001
for R150 000.

(k) Section no 6 Baltimore Mansions, Vanderbijlpark, which was purchased during
May 2001 for a purchase price which, with interest, amounted to R915 025.

We should add that the first and fourth accused represented the trust in concluding

several of the aforementioned agreements of purchase.

Jakia Trust

[35] This trust was established on 3 July 2001. The sixth and seventh accused,
Hendrik Engelbrecht, the latter being the husband of the former — both acted as
trustees. The following assets were purchased in the name of the trust:

(a) Extent 8 of farm Parkerton, which was originally purchased on 23 February 1999

in the name of the seventh accused for R874 455. On 19 April 2002, the mortgage
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bond registered over the property was cancelled and the property was transferred to
the trust.

(b) Extent 1 of the farm Midden, which was originally purchased on 16 August 1999
in the name of the seventh accused for R588 000. On 19 April 2002 the mortgage
bond registered over the property was cancelled and the property was transferred to
the trust.

(c) Extent 3 of the farm Parkerton , which was originally purchased on 14 August
2000 in the name of the seventh accused for R300 000. On 19 April 2002 the
mortgage bond registered over the property was cancelled and the property was
transferred to the trust.

(d) Extent 4 of the farm Parkerton, which was originally purchased on 4 December
2000 in the name of the seventh accused for R268 800. On 19 April 2002 the
property was transferred to the trust.

(e) Farm Salomina’s Rust and farm Morgenzon, purchased on 7 August 2001 for
R1,4 million.

[36] For the sake of completeness we should mention that the seventh accused
was also found guilty and sentenced on two of the preferred charges against the

accused, but has not sought leave to appeal.

Anja Boerdery Trust

[837] This trust was founded on 3 July 2001 and sixth and seventh accused acted
as its trustees. The following assets were purchased in its name:

(a) Farm Verwachting, purchased on 7 August 2001 for R1 020 331.

(b) Farm Ausker's Dale and farm Erfdeel, purchased on 22 October 2001 for
R334 189.

lzarich Trust

[38] The trust was founded on 3 July 2001, and sixth and seventh accused acted
as its trustees as well. The following assets were purchased in its name:

(a) Extent 1, 2 and the Remaining Extent of the farm Altyddaar 630, originally
purchased on 13 November 2001 in the name of the seventh accused for R1,1

million. On 3 April 2002 the property was transferred to the trust.
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(b) The Remaining Extent, and the Remaining Extent of Extent 1, of the farm
Klapperrandjie 394, purchased on 15 June 2001 for R940 000.

(c) Portion 10 of Erf 2408 Uvongo, originally purchased on 6 January 2001 in the
name of accused 6 for R600 000. On 3 April 2002 the property was transferred to
the trust.

(d) Extent 2 of the farm Bulskop 363, purchased on 13 January 2002 for R410 000.
(e) Erf 1244 Shelly Beach, purchased on 1 March 2002 for R650 000.

() Remainder of Erf 1241 Shelly Beach, purchased on 1 March 2002 for R1,35
million.

(g) Remainder of the farm Sweet Home 479, purchased on 3 May 2002 for R1,040

million.

[39] The cumulative total of the aforementioned assets acquired by the various
trusts had been virtually R18 million. The purchase considerations were paid from
the funds deposited by investors of the scheme in the names of the various entities
utilised in conducting the scheme. There were no loan agreements concluded

between the trusts and those entities.

The convictions and sentences

[40] The accused were not criminally charged for operating the Ponzi scheme, as
suggested by counsel for the first accused in her heads of argument. What they
were charged with, are offences committed by them in the process of conducting the
scheme. These included various statutory and common law offences, as we will in
due course show. We proceed to deal separately with the specific counts on which

each accused had been convicted and the sentences imposed in respect thereof.

First accused

Counts 1 and 2

[41] It is convenient to consider counts 1 and 2 together, as they encompass
offences concerning racketeering activities under s 2 of the Prevention of Organised
Crime Act 121 of 1998 (POCA). Such activities are defined under a ‘pattern of
racketeering activity’, which means the planned, on-going, continuous or repeated
participation or involvement in any offence referred to in Schedule 1 of POCA, and

includes at least two offences referred to in Schedule 1 of which one of the offences
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occurred after the commencement of POCA and the last offence occurred within ten

years after the commission of such prior offence referred to in Schedule 1.

[42] Countlis a charge framed under s 2(1)(f) of POCA, which provides that:

‘Any person who manages the operation or activities of an enterprise and who knows or
ought reasonably to have known that any person, whilst employed by or associated with that
enterprise, conducts or participates in the conduct, directly or indirectly, of such enterprise’s

affairs through a pattern of racketeering activity, shall be guilty of an offence.’

[43] The first accused is the only accused charged under s 2(1)(f) of POCA and,
as Bozalek J held in S v De Vries & others 2009 (1) SACR 613 (C) para 380, the
State, in order to prove count 1, must prove the following elements:

(a) that an ‘enterprise’ existed;

(b) that the accused managed the operations or activities of the enterprise;

(c) that a ‘pattern of racketeering activity’ took place; and

(d) that the accused knew or should reasonably have known that a pattern of

racketeering activity took place.

[44] Count 2, which was preferred against all the accused, is framed under
s 2(1)(e) of POCA, which reads as follows:

‘Any person who, whilst managing or employed by or associated with any enterprise,
conducts or participates in the conduct, directly or indirectly, of such enterprise’s affairs
through a pattern of racketeering activity, within the Republic or elsewhere, shall be guilty of

an offence.’

[45] In S v Eyssen 2009 (1) SACR 406 (SCA), Cloete JA explained the essential
difference between the offence in ss (e) and that created in ss (f), as follows in para
5:

‘The essence of the offence in ss (e) is that the accused must conduct (or participate in the
conduct) of an enterprise’s affairs. Actual participation is required (although it may be direct
or indirect). In that respect the subsection differs from ss (f), the essence of which is that the
accused must know (or ought reasonably to have known) that another person did so.
Knowledge, not participation, is required. On the other hand, ss (e) is wider than ss (f) in that

ss (e) covers a person who was managing, or employed by, or associated with the
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enterprise, whereas ss (f) is limited to a person who manages the operations or activities of

an enterprise. ...

[46] In considering both counts 1 and 2, it has to be borne in mind that ‘manage’ is
not defined in POCA and therefore bears its ordinary meaning, which in this context
is: ‘1 [To] be in charge of; run. [Or] 2 Supervise staff. [Or] 3 [To] be the manager of a
(sports team or a performer).” See the Concise Oxford English Dictionary 10 ed

(2002) sv ‘manage’.

[47] The word ‘enterprise’ is defined in s 1 of POCA as follows:

‘. .. includes any individual, partnership, corporation, association, or any other juristic person
or legal entity and any union or group of individuals associated in fact, although not a juristic
person or legal entity.’

As stated by Cloete JA in Eyssen para 6, it is difficult to envisage a wider definition.
A single person as well as every other type of connection between persons known to
the law or existing in fact are included.

[48] With regard to count 1, it is common cause that the first accused managed
the operation or activities of the scheme. It was her brainchild and at all relevant
times she was at the forefront of its day to day activities. The court a quo aptly
described her as ‘die dryfveer en moederbrein van die onderneming’. It was not
disputed by her that the activities conducted through the various entities utilised by
the scheme, constituted an ‘enterprise’ as defined in s 1 of POCA. The evidence
showed that the accused were all consciously associated for the purpose of
conducting the scheme for their common benefit. The first accused also did not
seriously dispute the finding of the court a quo that a ‘pattern of racketeering
activities’ as defined in s 1 of POCA, had taken place in conducting the business of
the scheme. As will become clear in due course, a multitude of offences referred to
in Schedule 1 of POCA had been committed by the accused in conducting the
scheme through its various entities, which offences had occurred prior to and after

the commencement of POCA and within a ten year period as prescribed by POCA.

[49] The remaining element that the State had to prove for a conviction of the first

accused on count 1, is that, whilst managing the operations or activities of the
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scheme, she knew or ought reasonably to have known that a pattern of racketeering
activity took place. The submission on behalf of the first accused at the trial and on
appeal, was that a contravention of s 2(1)(f) of POCA requires mens rea in the form
of intention (dolus) and that negligence (culpa) is not a sufficient form of mens rea

for a contravention of the provision.

[50] The court a quo rejected this submission and held that negligence is a
sufficient form of mens rea for a contravention of s 2(1)(f). However, it appears from
para 1222 of the judgment that the court a quo, in fact, held that the first accused
‘het sonder twyfel geweet dat hulle (the second to sixth accused) in diens van die
onderneming was en dat hulle deelgeneem het aan die onderneming se sake deur
hierdie patroon van rampokkery’. This amounts to a finding that the first accused had
the necessary mens rea in the form of intention. In our view, the evidence
overwhelmingly supports a finding that the first accused had the necessary mens rea
in the form of dolus. In managing the affairs of the scheme by leading from the front,
she had been fully aware that the affairs of the scheme had been conducted through
a pattern of racketeering activity. Apart from common law crimes such as theft and
fraud having been committed in the furtherance of the business of the scheme, a
multitude of statutory offences were also committed and the excuse of the first
accused that she had not been aware of the unlawfulness of such conduct, does not

only ring hollow, but was correctly rejected as false beyond any reasonable doubt.

[51] We are further of the view that, in any event, the wording of POCA and in
particular s 2(1)(f) makes it clear that culpa is a sufficient form of mens rea for a
contravention of this subsection. In S v Arenstein 1964 (1) SA 361 (A) at 366C-D, it
was reiterated that the degree of blameworthiness required for a culpable violation of
a statutory prohibition must in the first place be sought in the language used by the
lawgiver. In the absence of any words expressly indicating the particular mental state
required, the degree of mens rea must depend on that foresight or care which the

statute in the circumstances demands.

[52] The offence in terms of s 2(1)(f) is committed by a person managing the
operation or activities of an enterprise and who knows or ought reasonably to have

known that the enterprise’s affairs are conducted through a pattern of r