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Preface

This is a general guide providing an overview of the various forms of tax legislation
administered in South Africa by the Commissioner for the South African Revenue Service
(SARS), such as the —

e Income Tax Act

e Value-Added Tax Act

e Customs and Excise Act

e Transfer Duty Act

e Estate Duty Act

e Securities Transfer Tax Act

e Securities Transfer Tax Administration Act
e Skills Development Levies Act

¢ Unemployment Insurance Contributions Act

This guide is not an “official publication” as defined in section 1 of the Tax Administration
Act 28 of 2011 and accordingly does not create a practice generally prevailing under
section 5 of that Act. It should, therefore, not be used as a legal reference. It is also not a
binding general ruling under section 89 of Chapter 7 of the Tax Administration Act. Should
an advance tax ruling be required, visit the SARS website for details of the application
procedure.

The information in this guide concerning income tax relates to —

e natural persons, deceased estates, insolvent estates or special trusts for the
2015 year of assessment which commenced on 1 March 2014 or ended on
28 February 2015;

e trusts for the 2015 year of assessment which commenced on 1 March 2014 or
ended on 28 February 2015; and

e companies for the 2015 year of assessment with financial years which ended during
the 12-month period ending on 31 March 2015.

The information in this guide concerning value-added tax and other taxes, duties, levies and
contributions reflect the rates applicable as at the date of its publication. While care has
been taken in the preparation of this document to ensure that the information and the rates
published are correct at the date of publication, errors may occur. The rates/duties/levies
recorded as “as to date” are the rates/duties/levies as at the date of publication of this guide.
Should there be any doubt it would be advisable for users to verify the rates with the relevant
legislation applicable to the tax concerned.

Further, the guides and interpretations notes referred to in this guide are the guides and
interpretation notes available as at the date of this publication.

This guide has been updated to include the Taxation Laws Amendment Act 43 of 2014
promulgated on 20 January 2015 and the Rates and Monetary Amounts and Amendment of
Revenue Laws Act 42 of 2014 promulgated on 20 January 2015.
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Should you require additional information concerning any aspect of taxation, you may —

e visit your nearest SARS branch office;
e contact the SARS National Contact Centre: —
» if calling locally, on 0800 00 7277; or
» if calling from abroad, on +27 11 602 2093;
e visit the SARS website at www.sars.gov.za; or
e contact your own tax advisor or tax practitioner.

Comments on this guide may be sent to policycomments@sars.gov.za.

Prepared by

Legal and Policy Division
SOUTH AFRICAN REVENUE SERVICE
26 March 2015
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Glossary

In this guide unless the context indicates otherwise —

“ADR” means alternative dispute resolution;

“BLNS” means Botswana, Lesotho, Namibia and Swaziland,
“CFC” means controlled foreign company;

“CGT" means capital gains tax;

“Commissioner” means the Commissioner for SARS;

“DTA” means an international agreement entered into between the government of
South Africa and the government of a foreign country, aimed at eliminating or
providing relief from international double taxation;

“non-resident” means a person that is not a resident of South Africa;
“PAYE"” means Pay-As-You-Earn (Employees’ tax);

“resident” means a person who is a “resident” as defined in section 1(1) and,
therefore, a resident of South Africa,;

“SACU” means the South African Customs Union;

“SADC” means the Southern African Development Community;
“SARS” means the South African Revenue Service;

“SBC” means a small business corporation;

“Schedule” means a Schedule to the Act;

“SDL” means skills development levy;

“section” means a section of the Act;

“South Africa” means the Republic of South Africa;

“STT” means securities transfer tax;

“the Act” means the Income Tax Act 58 of 1962;

“TA Act” means the Tax Administration Act 28 of 2011;

“VAT” means value-added tax;

“VAT Act” means the Value-Added Tax Act 89 of 1991; and
any other word or expression bears the meaning ascribed to it in the relevant Act.
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1. Introduction

1.1 Autonomous body

The South African Revenue Service (SARS) is South Africa’s tax collecting authority.
Established under the South African Revenue Service Act 34 of 1997 (the SARS Act) as an
autonomous agency, SARS is responsible for administering the South African tax system
and customs service.

SARS's responsibilities are to —
¢ collect and administer all national taxes, duties and levies;

e collect revenue that may be imposed under any other legislation as agreed on
between SARS and a state entity entitled to the revenue;

e provide a customs service that facilitates trade, maximises revenue collection and
protects South Africa’s borders from illegal importation and exportation of goods; and

e advise the Minister of Finance on all revenue matters

1.2 SARS Act
The SARS Act mandates SARS to —
e collect all revenues that are due;
e ensure maximum compliance with relevant legislation; and

e provide a customs service that will maximise revenue, facilitate trade and protect
ports of entry against smuggling and other illegal trade.

1.3 Secrecy and confidentiality

In Chapter 6 of the Tax Administration Act, 28 van 2011 (the TA Act) provision is made for
the confidentiality of information that may come to the knowledge of current or former SARS
officials in the performance of their duties, except under specifically defined circumstances.
For example, information that a serious criminal offence has been or may be committed or
information of an imminent and serious public safety or environmental risk may be shared
with certain organs of state. Such disclosure, however, may only be made in terms of an
order issued by a judge in chambers.

The purpose of the secrecy provisions is to encourage taxpayers to make full disclosure of
their financial affairs, thereby, maximising tax compliance while taxpayers have the peace of
mind that their information will remain confidential. A taxpayer may agree to dispense with
the secrecy provisions if so desired.

1.4 Overview of taxes

Taxes that are levied by the national government of South Africa under the Income Tax
Act 58 of 1962 (the Act) are —

¢ normal tax also known as income tax (see 2);
The following taxes form part of income tax:
o employees tax, also known as Pay-As-You-Earn (PAYE) (see 2.4.8);
e provisional tax (see 2.4.9)

e withholding of amounts from payments to non-resident sellers of immovable
property (see 2.4.14),

e capital gains tax (see 2.11);
¢ taxation of foreign entertainers and sportspersons (see 3);
¢ withholding tax on royalties (see 4);
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e donations tax (see 5);
¢ dividends tax (see 6); and
e turnover tax (see 7).

Value-added tax (VAT) (see 8) is levied by the national government under the Value-Added
Tax Act 89 of 1991 (VAT Act). VAT, which is based on destination consumption, is levied at
a standard rate of 14% on —

¢ the supply of all goods or services made by any vendor in the course or furtherance
of any enterprise carried on by that person;

e the importation of any goods into South Africa by any person; and
o the supply of any “imported services” as defined in the Vat Act.

The levying of VAT is, however, subject to certain exemptions, exceptions, deductions and
adjustments provided for in the VAT Act.

Duties and levies that are leviable by the national government under the Customs and
Excise Act 91 of 1964 are —

e ordinary customs duty;

e environmental levy (see 9.4.3);

¢ anti-dumping, countervailing and safeguard duties on imported goods (see 9.4.4);

e specific excise duty (see 10.1);

e specific customs duty;

e ad valorem excise duties (see 10.2)

e ad valorem customs duty;

¢ general fuel levy and road accident fund levy (see 10.3); and

e ordinary levy, this is the equivalent of ordinary customs duty paid by governmental
bodies in Botswana, Lesotho, Namibia and Swaziland (BLNS) for specific purposes.

National government also levies —
¢ transfer duty (see 11);
e estate duty (see 12);
e securities transfer tax (STT) (see 13);
o skills development levy (SDL) (see 14);
¢ unemployment insurance fund (UIF) contributions (see 15);
e air passenger departure tax (see 16); and
e mineral and petroleum resources royalties (see 17),
under the relevant Act as mentioned in the paragraphs indicated.

Provincial and local sphere governments do not levy any of the aforementioned taxes.

Local sphere governments levy rates on the value of fixed property to finance the cost of
municipal or local services.
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2. Income tax
2.1 Introduction
South Africa has a residence-based income tax system which has the effect that:
e Aresident’'s worldwide taxable income is subject to income tax in South Africa.

¢ A non-resident’s taxable income from sources within South Africa is subject to tax in
South Africa.

The South African government has entered into agreements for the avoidance of double
taxation with various countries, to prevent the same income from being taxed in both
countries. Should the same income be taxed in both countries, a credit will normally be
allowed in the country of residence for the tax paid in the other country.

2.1.1 Main source of government’s income

Income tax is the government’s main source of income and is levied in terms of the Act on
the taxable income of persons such as companies, trusts and natural persons.

2.1.2 Registration as a taxpayer

A person liable for income tax or liable to submit a return must register as a taxpayer with
SARS within 21 business days of becoming so liable.

2.1.3 Change of address

The TA Act requires that a taxpayer must notify SARS within 21 business days of a change
of address.

2.1.4 Year of assessment

A year of assessment for natural persons, deceased estates, insolvent estates and trusts
covers 12 months which commences on the first day of March of a specific year and ends on
the last day of February of the following year. Natural persons and trusts may be allowed to
draw up their financial statements in respect of their businesses to dates other than the last
day of February.

For more information see the interpretation note* available on the SARS website.

Companies are permitted to have a year of assessment ending on a date that coincides with
their financial year-end. The year of assessment for a company with a financial year-end of
30 June, will run from 1 July of a specific year to 30 June of the following year.

2.1.5 Filing of tax returns

Income tax returns must be submitted manually or electronically by a specific date each
year. This date is published for information of the general public and is promoted by way of a
filing campaign to encourage compliance in this regard.

2.1.6 eFiling

SARS eFiling is a free, online process for the submission of tax returns and related
functions. This free service allows individual taxpayers, tax practitioners and businesses to
register, submit tax returns, make payments and perform a number of other interactions with
SARS in a secure online environment.

Interpretation Note No. 19 (Issue 3) dated 9 October 2013 ‘Year of Assessment of Natural
Persons and Trusts: Accounts Accepted to a Date other than the Last Day of February'.
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Taxpayers registered for eFiling can engage with SARS online for the submission of returns
and payments of the following:

e Dividends tax

e Estate duty

e Income tax

o Pay-As-You-Earn (PAYE)

e Provisional tax

e Skills development levy (SDL)

e Transfer duty

¢ Unemployment insurance fund (UIF) contributions
¢ Value-added tax (VAT)

The following should, however, be noted:

e A taxpayer must retain all supporting documents to a return for five years from the
date upon which the return was received by SARS, as SARS may require it for audit
purposes.

e SARS will under certain circumstances, on request, still require the submission of
original documents for purposes of verification.

e SARS will do extensive checks on the data submitted to ensure its accuracy,
including validations against the electronic employees’ tax certificates (IRP5S)
submitted by employers to SARS.

e SARS will issue assessments electronically.

For more information visit the SARS eFiling website at www.sarsefiling.gov.za.

2.1.7 Payments at banks

Over-the-counter tax payments can be made countrywide at ABSA, Albaraka Bank Limited,
Bank of Athens, Capitec Bank, FNB, HBZ Bank Ltd, Nedbank or Standard Bank. Currently
air passenger tax payments can only be made at ABSA, FNB, Nedbank and Standard Bank.
Over-the-counter customs payments can be made countrywide at any FNB branch.

By using the correct beneficiary ID, a person is able to make tax and customs internet
payments at ABSA, Bank of Athens, Capitec Bank, FNB, HBZ Bank Ltd., HSBC Bank,
Investec, Mercantile Bank, Nedbank and Standard Bank. Payments can also be made via
eFiling which would further include Bidvest Bank, Citibank and Standard Chartered Bank.

For more information on the payment rules see the guide® available on the SARS website.

2.1.8 Assessment

An assessment is the determination of the amount of a tax liability or refund by way of self-
assessment by a taxpayer or assessment by SARS and includes a determination by the
Commissioner of any —

¢ loss ranking for set-off;
e assessed capital loss determined under paragraph 9 of the Eighth Schedule or;

e amounts to be taken into account in the determination of tax payable on income in
future years.

2 External Guide: South African Revenue Service — Payment Rules.
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2.1.9 Calculation of taxable income

The Act provides for a series of steps to be followed to determine a taxpayer's “taxable
income” (as defined in the Act) for any year of assessment or period of assessment.

« The first step

Establish a taxpayer’s “gross income” as defined in section 1(1) for any year or period of
assessment, namely, in the case of —

e any person who is a resident, the total amount of income (worldwide), in cash or
otherwise, received by or accrued to or in favour of that person; or

e any person who is a non-resident, the total amount of income, in cash or otherwise,
received by or accrued to or in favour of that person from a source within South
Africa,

during that year or period of assessment, excluding receipts or accruals of a capital nature,
but including those amounts referred to in paragraphs (a) to (n) of this definition whether of a
capital nature or not. The Eighth Schedule deals with capital gains and capital losses.

« The second step

Determine “income”, as defined in section 1(1) by deducting all amounts that are exempt
from income tax under the Act from gross income.

+ The third step

Determine “taxable income” as defined in section 1(1) by —

e deducting all amounts allowed to be deducted or set off under the Act from income;
and

e adding all specified amounts to be included in income or taxable income under
the Act.

2.1.10 Calculation of final income tax liability

The Act provides for a series of steps to be followed in arriving at a taxpayer’s final income
tax liability.

% The first step

Determine the normal tax payable by applying the applicable rate of tax to the taxpayer's
taxable income.

R/

+ The second step
In the case of a natural person, deduct from normal tax payable —

e an amount equal to the sum of the normal tax rebate(s) allowable (see 2.16);
¢ the amount of the medical scheme fees tax credit as calculated (see 2.14); and
¢ the amount of the additional medical expense tax credit as calculated (see 2.15).

s The third step
Determine the final income tax liability by —

e deducting all other tax credits, that is, PAYE, foreign tax credits on income and
provisional tax payments made by the taxpayer for that year of assessment, from net
normal tax payable; and

e adding any outstanding balance of account as at the date of assessment to net
normal tax payable.
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2.2 Avresident
2.2.1 Natural persons

A natural person who complies with either of the following two tests, namely, the ordinarily
resident test or the physical presence test, will be a “resident” as defined in section 1(1).

(@) Ordinarily resident test
This test is to determine whether an individual is ordinarily resident in South Africa.

The courts have interpreted the concept “ordinarily resident”, to mean the country to which
an individual would naturally return from his or her wanderings. It might, therefore, be called
an individual's usual or principal residence and it would be described more aptly, in
comparison to other countries, as their real home.

For more information see the interpretation note® available on the SARS website.

(b) Physical presence test

A natural person, who is not ordinarily resident in South Africa at any time during a year of
assessment but meets all three requirements of the physical presence test, will be a
resident.

For more information see the interpretation note* available on the SARS website.

2.2.2 Companies and other entities

Based on the definition of “resident”, a person, other than a natural person, for example, a
company or a trust, will be a resident if it is incorporated, established or formed in South
Africa or has its place of effective management in South Africa.

The place of effective management test for residency has been eliminated in the case of
South African owned foreign subsidiaries subject to the requirements, as set out in the
definition of “resident” in section 1(1), having been met.

For more information regarding the concept of “place of effective management” see the
interpretation note® available on the SARS website.

2.2.3 Residents working outside South Africa

As a result of South Africa’s residence basis of taxation, any income derived from countries
other than South Africa (foreign income) will be subject to taxation in the hands of a resident
in South Africa unless —

e there is an agreement for the avoidance of double taxation which stipulates that only
the other country has a right to tax that income; or

¢ that income is specifically exempt from income tax in South Africa.
Remuneration which is received by or accrued to an employee during a year of assessment

for services rendered by that employee in more than one year of assessment, will be taxed
evenly over the period those services were rendered.

Interpretation Note No. 3 dated 4 February 2002 ‘Resident: Definition in relation to a Natural
Person — Ordinarily Resident’.

Interpretation Note No. 4 (Issue 4) dated 12 March 2014 ‘Resident: Definition in relation to a
Natural Person — Physical Presence Test'.

Interpretation Note No. 6 dated 26 March 2002 ‘Resident: Place of Effective Management
(Persons other than Natural Persons)’.
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For more information see the interpretation note® available on the SARS website.

2.2.4 Agreements for the avoidance of double taxation

A Double Taxation Agreement (tax treaty) is an international agreement aimed at eliminating
or providing relief from international double taxation. However, such agreements also enable
exchange of information between tax administrations, provide for a mutual agreement
procedure to assist in resolving any conflict arising out of the interpretation or application of
the tax treaty and may allow for tax collection on another tax administration’s behalf. The
increasing interdependence and co-operation between the modern world economies and
cross border trading makes it necessary for countries to enter into such agreements, thereby
providing not only security for a country’s residents in cross border interactions but also
encouraging outside investment.

It must be emphasised, however, that a tax treaty does not impose tax. Tax is imposed in
terms of a country’s domestic law. Its purpose is to allocate taxing rights. Generally, a tax
treaty will provide for income to be taxed solely in one country or, if it remains taxable in both
countries, for a taxpayer’s country of residence to be obliged to grant relief in terms of an
Article on “Elimination of Double Taxation”. In South Africa, should an amount qualify for
relief under the said Article, relief will be granted in the form of a credit. Reduced levels of
withholding taxes, in situations where double taxation is permitted, are also provided for.

A list of the tax treaties in force in South Africa is available on the SARS website.

As each tax treaty is unique, the relevant agreement must be consulted and the provisions
therein adhered to. The SARS website also provides details of progress made with regard to
tax treaties currently being negotiated but not yet entered into force.

2.2.5 Unilateral relief for foreign taxes paid or payable

The domestic tax legislation of each country will apply independently of each other where
there is no tax treaty between the relevant countries. A resident who is liable for income tax
in South Africa on income received from a foreign country and who is also liable for tax in the
foreign country on that income will be allowed a credit for the foreign tax paid or payable
against the South African tax liability. In order to qualify for this credit the foreign tax must
have been paid or be payable to the government of any country other than South Africa,
without any right of recovery of that foreign tax.

It will be necessary for a resident to submit proof of the foreign tax paid or payable. An
assessment or the equivalent thereof, tax receipts or an official document will generally be
accepted as proof of foreign tax paid or payable.

This rebate may be granted in substitution for and not in addition to the relief to which a
resident would be entitled under a tax treaty.

2.3  Non-resident
2.3.1 A person who is a non-resident but working temporarily in South Africa

It is internationally accepted that income from employment should be subject to income tax
in the source country, that is, where the services are actually rendered, as opposed to the
country where an employee is a resident.

An employee who is a non-resident but working in South Africa for short periods is liable for
income tax in South Africa on his or her South African-source income. The normal
employees’ tax rules apply to the remuneration received by or accrued to that employee.

Interpretation Note 34 dated 12 January 2006 ‘Exemption from Income Tax: Remuneration
derived by a Person as an Officer or Crew Member of a Ship’.
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Income from employment, where the employer or representative employer is a resident, will
be subject to income tax by way of employees’ tax (PAYE) which is to be deducted from
such remuneration.

Natural persons who are not ordinarily resident in South Africa should bear in mind the
physical presence test [see 2.2.1 paragraph (b)].

For more information see the guide’ available on the SARS website.

2.3.2 Employees working at foreign diplomatic or consular missions in South Africa

Salary and emoluments payable by a foreign diplomatic or consular mission in South Africa
to an employee who has not been granted immunity under the Diplomatic Immunities and
Privileges Act, 2001 are exempt from income tax if the employee —

e is stationed in South Africa for the sole purpose of holding office in South Africa as an
official of a foreign government; and

e is not ordinarily resident in South Africa.

Salary and emoluments payable to an employee in the domestic or private service of the
aforementioned employee is also exempt from income tax, provided such employee is not a
South African citizen and is not ordinarily resident in South Africa.

Both of the abovementioned employees could become resident as a consequence of the
application of the physical presence test, but their income from a foreign diplomatic of
consular mission will nevertheless remain exempt.

Salary and emoluments payable by a foreign government, which carries on business
activities in South Africa, to its employees, could also be taxable in South Africa. (The
taxability of this income may be affected by a tax treaty.)

Amounts received by members of a diplomatic or consular mission, who have received
diplomatic immunity under the Diplomatic Immunities and Privileges Act are also exempt
from income tax in South Africa.

Salary and emoluments received by or accrued to an employee, who is ordinarily resident in
South Africa, employed by a foreign government (that is, locally-recruited staff) are not
exempt from income tax.

Employees, whose salary and emoluments are not exempt from income tax in South Africa
in the above circumstances, must register as provisional taxpayers with their local SARS
offices.

2.4  Natural persons
2.4.1 Requirements to submit a return of income (return)

A natural person, whose gross income exceeds the income tax threshold for that person for
the 2015 year of assessment, namely —

e R70 700 (for a person below the age of 65 years);
e R110 200 (for a person aged 65 years or older but not yet 75 years); or
e R123 350 (for a person aged 75 years or older),

is required to submit a return.

" Guide on the taxation of foreigners working in South Africa (2010/11) dated January 2012.
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However, if the gross income of a natural person consists solely of gross income described
in one or more of the following sub-paragraphs, —

e remuneration (other than an allowance or advance for travelling on business or on
any accommodation, meals and other incidental costs if that person is obliged to
spend at least one night away from his or her usual place of residence) paid from one
single source which does not exceed R250 000 and employees’ tax has been
deducted in terms of the deduction tables prescribed by the Commissioner;

e interest income from a source in South Africa not exceeding —
e R23 800 in the case of a person below the age of 65 years; or
e R34 500 in the case of a person aged 65 years or older; and
e dividends and the person was a non-resident during the 2015 year of assessment,
he/she will not be required to submit a return.

For a detailed list of persons who are required to submit their returns for the 2015 year of
assessment see the notice® that is published yearly in the Government Gazette which is
available on the SARS website.

2.4.2 Taxation of income from employment
Income from employment can be divided into three broad categories, namely, —

¢ remuneration such as salary, overtime, commission, bonus. etc. (see definition of
“remuneration” in paragraph 1 of the Fourth Schedule to the Act);

¢ allowances [see paragraph (a) below and section 8(1)]; and
o taxable benefits (see paragraph (b) below and the Seventh Schedule).

(a) Allowances

Allowances are generally paid to employees to meet expenditure incurred on behalf of an
employer. Any portion of the allowance not expended for business purposes must be
included in the employee’s taxable income [see section 8(1)]. The most common types of
allowances are travelling, subsistence and uniform allowances.

For more information see the SARS website.

e Travelling allowance

Motor vehicle travelling allowances are taxable but expenses for business travel may be set
off against the allowance received.

It is compulsory to keep a logbook to claim a deduction for business travel. A logbook, which
a taxpayer can use to record business and private trips, is available on the SARS website or
from a SARS branch office.

For more information see the interpretation note® available on the SARS website.

e Subsistence allowance

A subsistence allowance may be paid to employees to enable them to meet expenses
incurred on accommodation and meals when away on business from their normal place of
residence for at least one night. For each day or part of a day in the period during which an
employee is absent from his or her place of residence an amount, as published by

® It is anticipated that the notice will be titled in a Government Gazette: Income Tax Act (58/1962):

Notice to furnish returns for the 2015 year of assessment.
Interpretation Note No. 14 (Issue 3) dated 20 March 2013 ‘Allowances, Advances and
Reimbursements’.
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Government Notice™, will be deemed to have been actually expended and will be deducted
from the subsistence allowance. The amount is as follows:

e |If the accommodation to which the allowance or advance relates is in South Africa,
an amount equal to —

» R103 per day, if that allowance or advance is paid or granted to defray
incidental costs only; or

» R335 per day, if that allowance or advance is paid or granted to defray the
cost of meals and incidental costs.

¢ If the accommodation to which the allowance or advance relates is outside of South
Africa, the daily amount deemed to be expended will be an amount applicable to the
respective country. The amount that will be allowed can be accessed on the SARS
website or from a SARS office.

The full amount of a subsistence allowance that exceeds the business expenses, or the
amount calculated at the above rates as the case may be, must be included in the
employee’s taxable income.

For more information see the interpretation note™* available on the SARS website.

e Uniform allowance

The value of a uniform, or the amount of an allowance granted by an employer to an
employee in lieu of any such uniform, must be included in the employee’s gross income. The
value of the uniform or the amount of the allowance will be exempt from income tax under
section 10(1)(nA) provided that the employee is required to wear a special uniform while on
duty as a condition of his/her employment and the uniform is clearly distinguishable from
ordinary clothing.

(b) Taxable benefits

A taxable benefit is deemed to have been granted by an employer to his employee in
respect of employment with the employer if a benefit, or advantage for such employment, or
reward for services rendered or to be rendered by the employee to the employer, accrues to
the employee.

Certain taxable benefits are not paid in cash and a value for the benefit needs to be
determined. The Seventh Schedule contains specific provisions for the calculation of the
value that must be placed upon each taxable benefit that accrues to an employee. The value
of certain taxable benefits, such as company-owned residential accommodation, or the use
of a company motor vehicle, is calculated by way of prescribed formulas.

Any consideration given by an employee to their employer relevant to a taxable benefit will
reduce the amount so determined.

Taxable benefits include, for example, the use of free or cheap accommodation, right of use
of a company motor vehicle, the acquisition of an asset at a consideration below cost, free or
cheap services, private use of an asset, low-interest loans, housing subsidies and
redemption of loans due to third parties.

19 See Government Gazette No. 37333 Notice No. 114 dated 26 February 2014. For amounts

applicable as from 1 March 2015 see Government Gazette No. 38476 Notice No. 98 dated
25 February 2015.
Interpretation Note No. 14 (Issue 3) dated 20 March 2013 ‘Allowances, Advances and
Reimbursements’.
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The following provides some insight into some examples of taxable benefits but is not
exhaustive. For more information see the SARS website.

¢ Residential accommodation

Residential accommodation includes any accommodation occupied temporarily for purposes
of a holiday. A benefit arises when residential accommodation consisting of at least four
rooms is provided to an employee by an employer.

Any residential accommodation supplied by an employer as a benefit, advantage or as a
reward is valued at the greater of —

¢ the cost borne by the employer, less any amount paid by the employee; or

e the amount calculated by using the formula laid down in the Seventh Schedule, less
any amount paid by the employee (see Annexure B).

See paragraph 9 of the Seventh Schedule.

e Use of acompany motor vehicle for private purposes

The value of a company motor vehicle made available to an employee for private use must
be included in the employee’s gross income as a taxable benefit. Such value is calculated
at —

e 3,5% per month of the “determined value” as defined in paragraph 7(1) of the
Seventh Schedule. In circumstances where the motor vehicle is the subject of a
maintenance plan at the time the employer acquired the motor vehicle or the right of
use thereof, that amount shall be reduced to an amount equal to 3,25% of the
determined value; or

¢ the actual cost to the employer incurred under the operational lease and the cost of
fuel for that vehicle, if the vehicle is acquired by the employer under an “operational
lease” as defined in section 23A(1) concluded by the parties transacting at arm’s
length and that are not connected persons in relation to each other.

If more than one vehicle is made available to an employee at the same time and the
Commissioner is satisfied that each vehicle was used by that employee during the year of
assessment primarily for business purposes, the value to be placed on private use of the
said vehicles will be deemed to be the value of the private use of the vehicle having the
highest value of private use.

The “determined value” for purposes of calculating a taxable benefit excludes finance
charges or interest paid by the employer.

See paragraph 7 of the Seventh Schedule.

e Interest-free or low-interest loans

The difference between the actual amount of interest charged on an interest-free or low
interest loan granted by an employer to an employee, and the interest charged at 6.75% (the
current official rate as from 1 August 2014), is to be included in the gross income of the
employee (see the table'” available on the SARS website or contact a SARS office). Prior to
1 August 2014 the official rate was 6.5%.

See paragraph 11 of the Seventh Schedule.

2 Table 3 updated September 2014.
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2.4.3 Share options and other rights to acquire marketable securities

Gains made by directors of companies or employees by the exercise, cession or release of
rights to acquire marketable securities such as stock, debentures and shares are regarded
as income. These gains are subject to the deduction of PAYE.

See section 8A and paragraph 11A of the Fourth Schedule.

2.4.4 Broad-based employee share plans

Any gain arising from the disposal of any qualifying equity share will not be taxed provided
the shares are not disposed of within five years from the date of grant of the shares. A
qualifying equity share is a share acquired in a year of assessment under a broad-based
employee share plan and the market value of all equity shares acquired in that, and the four
immediately preceding years of assessment in terms of that share plan, as does not exceed
R50 000 in aggregate.

See section 8B and paragraph 11A of the Fourth Schedule.

2.4.5 Equity instruments

Equity instruments are equity shares, member’s interests, options to acquire those shares or
interests and other financial instruments convertible into those shares or interests. An equity
instrument vests on acquisition of an unrestricted instrument or as a general rule on the date
when all restrictions which prevent the instrument to be freely disposed of cease to have
effect.

Persons are taxed on any gain, or allowed to deduct from income any loss, on the vesting of
an equity instrument acquired as a result of employment or holding of an office as a director.
The taxable amount is the difference between the market value on the date of vesting and
any consideration given for the acquisition. These gains are subject to the deduction of
PAYE.

See section 8C and paragraph 11A of the Fourth Schedule.

2.4.6 Relocation costs

Any benefit an employee may have enjoyed by reason of the fact that his or her employer
bore certain expenditure incurred in consequence of the employee's relocation from one
place of employment to another or on the appointment of the employee or on the termination
of the employee’s employment is exempted from tax under section 10(1)(nB).

For more information on taxable benefits see the SARS website or contact a SARS office.

2.4.7 Income of spouses

The Act defines a “spouse” in relation to any person as a person who is a partner of such
person in a marriage, customary relationship or union recognised as a marriage under the
laws of South Africa or any religion. The definition also includes a same-sex or heterosexual
relationship which the Commissioner is satisfied is intended to be permanent.

In the case of spouses married in community of property, under South African common law
income received accrues to the joint estate and is deemed as having been received in equal
shares by each spouse. However —

e a salary from a third party is treated as being the income of the spouse who receives
that salary;

e passive income (income from the letting of property and investment income, such as
interest and dividends) originating from assets forming part of the joint estate is
deemed to have accrued in equal shares to each spouse [see section 7(2A)(b)];
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e income earned from carrying on a trade jointly or where spouses are trading in
partnership will accrue to each spouse according to the agreed profit-sharing ratio
[see section 7(2A)(a)(ii)], while expenses incurred in the production of that income
are deductible to the extent to which that income accrued to each spouse
[see section 7(2B)];

e income which does not form part of the joint estate of both spouses is taxable in the
hands of the spouse who is entitled to the income [section 7(2A)(a)(i)];

e benefits from pension, provident and retirement annuity funds are taxable in the
hands of the spouse who is the member of the fund [see section 7(2C)]. In the case
of contributions to the pension fund or retirement annuity fund the contributions are
deducted in the hands of the spouse who made them as a member of the fund
[see sections 11(k) and (n)], while contributions to a provident fund are deducted
from the lump sum received from the provident fund;

e income from patents, designs, trademarks and copyrights is deemed to be the
income of the spouse who is the holder or owner [see section 7(2C)(c)]; and

¢ medical scheme fees (see section 6A) and additional medical expenses (see
section 6B) will be allowed as a medical scheme fees tax credit and additional
medical expenses tax credit respectively (see 2.14 and 2.15). Both these tax credits
will be deducted from the normal tax payable by the spouse who paid the
fees/expenses, even if the funds for the fees/expenses may have come from the joint
estate.

These provisions must not be seen as favouring spouses married in community of property
over spouses married out of community of property. It is rather a case of harmonising the
existing rights with regard to property and income of couples married in community of

property.

There are also measures to prevent income splitting (other than those mentioned above)
that apply to spouses whether they are married in or out of community of property. The
income of one spouse may not be treated as being the income of the other spouse. This
provision prevents income splitting between spouses in order to obtain an unfair tax
advantage.

These deeming provisions also apply to donations, settlements and other dispositions
between spouses, where income is derived by one spouse (recipient) as a result of a
donation made by the other spouse (donor) with the purpose of avoiding tax; or as a result of
a transaction, operation or a scheme entered into or carried out by the donor with the sole or
main purpose of reducing, postponing or avoiding the donor’s liability for tax.

Should income be derived by a spouse (recipient) from —

e any trade which is connected to the trade of the other spouse (donor);

e a partnership of which the donor is a partner; or

e acompany in which the donor is a principal shareholder,
and such income so earned is excessive having regard to the nature of the trade and the
recipient’s participation, the excessive portion will be taxed in the hands of the donor.

2.4.8 Pay-As-You-Earn (PAYE)

The purpose of PAYE is to ensure that an employee’s income tax liability calculated on
remuneration is settled at the same time that the remuneration is earned. The advantage of
this system is that the liability for the year of assessment is settled over the course of that
whole year.
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Every employer who pays or becomes liable to pay an amount by way of remuneration, or if
that amount constitutes a lump sum, is obliged to deduct employees’ tax (PAYE, where
applicable) from that amount every month. The employees’ tax deducted must be paid over
to SARS within seven days after the end of the month during which such deduction was
made. The deduction is determined according to tax deduction tables, available on the
SARS website.

For more information see the SARS website. Also see the Fourth Schedule.

€)) PAYE liability of employees
Remuneration paid or payable by employers to their employees in excess of the relevant
income tax threshold mentioned in 2.4.1 is subject to the deduction of employees’ tax.

Employees’ tax certificates (IRP 5s) are issued to employees from whom employees’ tax has
been deducted. These certificates reflect a breakdown of remuneration received, deductions
made from the remuneration and the employees’ tax (PAYE) deducted.

An employer that has valid reasons not to deduct employees’ tax must provide the employee
with an IT 3(a) certificate. Information such as taxable benefits and remuneration must be
reflected on the IT 3(a).

(b)  PAYE liability of directors

The remuneration of directors of private companies (including individuals in close
corporations performing similar functions) is subject to the deduction of employees’ tax.

The remuneration of directors of private companies is often only finally determined late in a
year of assessment or in the following year. Directors in these circumstances finance their
living expenditure out of their loan accounts until the remuneration is determined. In order to
overcome the problem of no monthly remuneration being payable from which employees’ tax
is to be withheld, a formula is used to determine the director’'s deemed monthly remuneration
from which the company must deduct employees’ tax. For more information on the
application of the formula and relief from hardship see the interpretation note'® available on
the SARS website.

A director is not entitled to receive an employees’ tax certificate (IRP 5) for the amount of
employees’ tax paid by the company on the deemed remuneration if the company has not
recovered the employees’ tax from the director.

(c) PAYE liability of personal service providers

A personal service provider is any company or trust where any service rendered on behalf of
the company or trust to a client of the company or trust is rendered personally by any person
who is a connected person in relation to such company or trust, and any one of three
specific conditions, as discussed in the interpretation note mentioned below, is met.

Should that company or trust employ three or more full-time employees (excluding
shareholders or members or any persons connected to the shareholders or members)
throughout the year of assessment and the employees are engaged in the business of the
company in rendering the specific service, that company or trust will not be regarded as a
personal service provider.

13 Interpretation Note No. 5 (Issue 2) dated 23 January 2006 ‘Employees Tax: Directors of Private

Companies (which include Persons in Close Corporations who Perform Functions Similar to
Directors of Companies)’.
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Payments made to a personal service provider are subject to the deduction of employees’
tax.

For more information see the interpretation note* available on the SARS website.

(d) PAYE liability of labour brokers

A labour broker is any natural person who carries on any business whereby such person, for
reward, provides a client of the business with other persons to render a service or perform
work for such client, but does not him- or herself provide the service or perform the work
required by the client, for which service or work these other persons are remunerated by that
person.

Employers are required to deduct employees’ tax from all payments made to a labour
broker, unless the labour broker is in possession of a valid exemption certificate issued by
SARS.

Payments made to persons who render services to or on behalf of a labour broker without an
exemption certificate are subject to the deduction of employees’ tax.

A labour broker that is a company without an exemption certificate and a personal service
provider cannot be a small business corporation.

For more information see the interpretation note™ available on the SARS website.

(e) PAYE liability of independent contractors

The concept of an independent trader or independent contractor remains one of the more
contentious features of the Fourth Schedule.

An amount paid or payable for services rendered or to be rendered by a person in the
course of a trade carried on by him or her independently of the person by whom the amount
is paid or payable is excluded from remuneration for employees’ tax purposes.

An amount paid to a person who is deemed not to carry on a trade independently will
constitute “remuneration” as defined in paragraph 1 of the Fourth Schedule and will be
subject to the deduction of employees’ tax.

For more information see the interpretation note'® available on the SARS website.

2.4.9 Provisional tax
Provisional tax is not a separate tax but refers to payments made or to be made by a
provisional taxpayer to the Commissioner in a manner provided for by the Act. A provisional
taxpayer is —
e any person (other than a company) who derives income which does not constitute —
» ‘“remuneration” as defined in paragraph 1 the Fourth Schedule; or
» an allowance or advance under section 8(1);

e any company; and

14 Interpretation Note No. 35 (Issue 3) dated 31 March 2010 ‘Employees’ Tax: Personal Service

Providers and Labour Brokers'.

Interpretation Note No. 35 (Issue 3) dated 31 March 2010 ‘Employees’ Tax: Personal Service
Providers and Labour Brokers'.

Interpretation Note No.17 (Issue 3) dated 31 March 2010 'Employees’ Tax: Independent
Contractors’.
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e any person who is notified by the Commissioner that he or she is a provisional
taxpayer,

but excludes —
e any public benefit organisation and recreational club approved by the Commissioner;

e any body corporate, share block company or association of persons referred to in
section 10(1)(e); and

e a person that is exempt from the payment of provisional tax under paragraph 18 of
the Fourth Schedule.

Provisional tax payments are based on a taxpayer’s estimated taxable income for a year of
assessment. The final income tax liability for that year will be determined upon assessment.

Payments are normally made by way of two payments, the first of which is usually made on
or before 31 August each year and the second payment on or before the last day of
February the following year. These payments alleviate the burden of one large amount being
payable on assessment as it spreads the income tax burden over the year of assessment.

An optional third payment may be made after the end of the year of assessment to prevent
the accrual of interest on underpayment of provisional tax when the assessment for that year
is issued. A taxpayer, whose year of assessment ends on the last day of February, must
make the third provisional tax payment not later than seven months after the last day of such
year of assessment. In any other case, where the year of assessment ends on any other day
than the last day of February, the third provisional tax payment is to be made within six
months after the last day of that year of assessment.

Failure to make such payments may result in interest being levied and a penalty being
imposed upon assessment. In the case of an overpayment of provisional tax, interest is
payable to the taxpayer upon assessment.

A provisional taxpayer must declare his or her estimated taxable income and provisional tax
payable for the year of assessment on an IRP 6 form which must be submitted to SARS
upon completion. Payment of provisional tax can be made to SARS via the internet bank
facilities or over the counter at the banks. For more information visit the eFiling website
(see 2.1.6).

A person who qualifies as a provisional taxpayer must, within 21 business days after the
date of becoming a provisional taxpayer, apply to SARS for registration as a provisional
taxpayer.

The following persons will be exempt from the payment of provisional tax for the 2015 year
of assessment:

e Any person (other than a resident) who is an owner or charterer of a ship or aircraft
and their taxable income from embarking passengers or loading livestock, mails or
goods in South Africa is calculated as 10% of the amount paid to him or to an agent
on his behalf in respect of such activities.

¢ A natural person who will be below the age of 65 years on the last day of the relevant
year of assessment who does not derive any income from the carrying on of any
business, and whose taxable income for that year —

> will not exceed the income tax threshold; or

» is derived from interest, foreign dividends and rental from the letting of fixed
property, which will not exceed R20 000.
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¢ A natural person who on the last day of the relevant year of assessment is over the
age of 65 years and whose taxable income for that year —

> will not exceed R120 000;
» will not be derived wholly or in part from the carrying on of any business; and

» will not be derived otherwise than from remuneration, interest, foreign
dividends or rental from the letting of fixed property.

(This exemption applies only to provisional tax. A natural person will still be liable for
income tax if their taxable income for the relevant year of assessment exceeds the
income tax threshold of that year.)

For more information see the guide®’ available on the SARS website, call the SARS Contact
Centre on 0800 00 7277 or visit a SARS branch.

2.4.10 Allowable deductions
(@) General deduction formula

Expenditure and losses are deductible under section 11(a) for income tax purposes. To be
deductible the expenditure and losses must be —

e actually incurred,;

e during the year of assessment;
e in the production of income;

e not of a capital nature; and

¢ laid out or expended for the purposes of trade.
The above factors form the essence of what is known as the general deduction formula.

Deductions of expenditure against income derived by employees and office holders from
employment (remuneration) are limited. This limitation does not apply to agents and
representatives whose remuneration is normally derived mainly in the form of commission
based on their sales or the turnover attributable to them.

More specific expenditure or allowances have specific provisions with which they must
comply in order to be deductible for income tax purposes.

For more information see the interpretation note*® available on the SARS website.

(b) Home office expenses

Subject to certain requirements and limitations, home office expenses (expenses that relate
to that part of a house used for the purposes of trade) will be allowed as a deduction in
determining taxable income.

For more information see the interpretation note™ available on the SARS website.

" External Guide: Guide for Provisional Tax 2015.

Interpretation Note No. 13 (Issue 3) dated 15 March 2011 ‘Deductions: Limitation of Deductions
for Employees and Office Holders’.

Interpretation Note No. 28 (Issue 2) dated 15 March 2011 ‘Deductions of Home Office Expenses
Incurred by Persons in Employment or Persons Holding an Office’.
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(c) Other limited deductions which employees and office holders may claim
e Pension fund contributions
Current contributions [see section 11(k)(i)]
Limited to an amount not exceeding the greater of —
e R1750; or

e 7,5% of remuneration [being the income or part thereof referred to in the definition of
“retirement-funding employment” in section 1(1)].

Any excess amount will be allowed as a deduction against a lump sum benefit when the
lump sum is received or accrued.

Arrear contributions [see section 11(K)(ii)]

Arrear contributions refer to amounts in respect of past periods taken into account as
pensionable service, limited to an amount not exceeding R1 800 a year.

Any excess may be carried forward to the following year of assessment.

e Retirement annuity fund contributions
Current contributions [see section 11(n)(aa)]
Limited to an amount not exceeding the greater of —

o 15% of the amount remaining after the deduction from income (excluding income
derived from retirement-funding employment, any retirement lump sum benefit,
retirement lump sum withdrawal benefit and severance benefit) of the deductions or
assessed losses admissible against such income (excluding deductions for
contributions to a retirement annuity fund, expenditure incurred as a lessor of land let
for farming purposes, soil erosion, donations to certain organisations and certain
capital development expenditure referred to in the First Schedule); or

o R3500 less allowable current pension fund contributions; or
e R1750.

Any excess may be carried forward to the following year of assessment.

Arrear contributions [see section 11(n)(bb)]

Arrear contributions refer to contributions made by a taxpayer under conditions prescribed in
the rules of the fund whereby a member, who has discontinued his or her contributions
prematurely, is entitled to be reinstated as a full member thereof and the current
contributions to the fund have been paid in full.

Limited to an amount not exceeding R1 800 a year. Any excess may be carried forward to
the following year of assessment.

¢ Donations to certain organisations

A deduction for donations made to certain organisations is limited to an amount as does not
exceed —

e in the case of a taxpayer that is a portfolio of a collective investment scheme, an
amount determined in accordance with the following formula:

A =B x 0,005
in which formula;
A = the amount to be determined;
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B = the average value of the aggregate of all of the participatory interests
held by investors in the portfolio for the year of assessment,
determined by using the aggregate value of all the participatory
interests in the portfolio at the end of each day during that year; or

e in any other case, 10% of taxable income (excluding any retirement fund lump sum
benefit, retirement lump sum withdrawal benefit and severance benefit) as
determined before allowing any deduction for donations. Any donations made on or
after 1 March 2014 in excess of 10% will be carried forward and allowed as a
deduction in a subsequent year of assessment (but subject to the 10% rule).

See section 18A.

e Wear-and-tear

Wear-and-tear may be claimed on assets not of a permanent nature that are used for
purposes of trade. For example, where it is essential for a taxpayer to maintain a library, a
wear-and-tear allowance of 33% calculated on a straight line basis is allowable. Wear-and-
tear may also be claimed as a deduction on assets such as computers, furniture and fittings,
motor vehicles, etc. used for purposes of trade. Assets costing less than R7 000 may be
written off in full in the year of assessment in which they are acquired.

For more information see the interpretation note®® available on the SARS website.

e Premiums paid in respect of an insurance policy for loss of income

The deduction of insurance policy premiums is limited to insurance policies to the extent that
it covers a taxpayer against the loss of income as a result of iliness, injury, disability or
unemployment and to the extent that the amounts payable in terms of that policy constitute
or will constitute “income” as defined in the Act.

e Amountincluded in taxable income and refunded (Repayment of employees
benefits)

Should a person be required to refund any amount, including any voluntary award, that was
previously included in taxable income in respect of services rendered or to be rendered or by
virtue of any employment or the holding of any office, the amount refunded can be claimed
as a deduction in the year of assessment in which the amount is repaid [see section 11(nA)
and (nB)].

Note:

Home office expenses (see (b) above) and deductions mentioned in (c) above may also be
claimed by taxpayers as deductions against income other than remuneration, such as from
business, rent or interest.

2.4.11 Prohibited deductions

Prohibited deductions are listed in section 23 and include the following:

(@) Domestic or private expenses

A taxpayer is prohibited from deducting any of the following expenses and payments:

e The cost incurred in the maintenance of the taxpayer, his or her family or his or her
establishment.

e Domestic or private expenses, including the rent of, repairs of, or expenses in
connection with any premises not occupied for purposes of trade or of any dwelling

% Interpretation Note No. 47 (Issue 3) dated 2 November 2012 ‘Wear-and-Tear or Depreciation

Allowance’.
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or house used for domestic purposes, except in respect of those parts as may be
occupied for the purpose of trade.

(b) Bribes, fines or penalties
A payment for a bribe, fine or penalty will not be allowed as a deduction for income tax
purposes if —

¢ the payment, agreement or offer to make that payment constitutes an activity
contemplated in Chapter 2 of the Prevention and Combating of Corrupt Activities
Act 12 of 2004; or

e the payment is a fine charged or penalty imposed as a result of carrying out an
unlawful activity in South Africa or in another country where the activity would be
unlawful had it been carried out in South Africa.

For more information see the interpretation note®* available on the SARS website.

(c) Other prohibited deductions

Other prohibited deductions include —
e income carried to a reserve fund or capitalised in any way;
e moneys not expended for purposes of trade; and

o taxes, duties, levies, interest or penalties payable under Acts administered by the
Commissioner and certain other Acts.

2.4.12 Pensions

(@) Pensions exempt from income tax

The following pensions are exempt from income tax in South Africa:
e War veteran’s pensions [see section 10(1)(g)].

e Compensation in respect of diseases contracted by persons employed in mining
operations [see section 10(1)(9)].

¢ Disability pensions paid under section 2 of the Social Assistance Act 59 of 1992 [see
section 10(1)(gA)].

e Compensation paid in terms of the Workmen’s Compensation Act 30 of 1941 or the
Compensation for Occupational Injuries and Diseases Act130 of 1993
[see section 10(1)(gB)(i)].

e Pension paid on death or disablement caused by any occupational injury or disease
sustained or contracted by an employee before 1 March 1994 in the course of
employment, where that employee would have qualified for compensation under the
Compensation for Occupational Injuries and Diseases Act 30 of 1993, had that injury
or disease been sustained or contracted on or after 1March 1994
[see section 10(1)(gB)(ii)].

o Compensation paid by an employer in addition to the compensation mentioned in the
fourth bullet above on the death of an employee, which arose out of and in the
course of employment, to the extent that the additional compensation may not
exceed R300 000 [see section 10(1)(gB)(iii)].

¢ Any amount received by or accrued to any resident under the social security system
of any other country [see section 10(1)(gC)(i)].

#Interpretation Note No 54 dated 26 February 2010 ‘Deductions — Corrupt Activities, Fines and

Penalties’.
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e Any pension received by or accrued to any resident from a source outside South
Africa as consideration for past employment outside South Africa
[see section 10(1)(gC)(ii)].

(b) Pensions that are taxable
The following pensions are taxable in South Africa:

e A pension or annuity received by a resident from a pension, provident, or retirement
annuity fund, unless one of the exemptions above applies.

e A pension or annuity received from the South African government.

e Any pension or annuity payable to any person (whether a resident of South Africa or
not) for services rendered inside and outside of South Africa is taxable in the ratio of
years service rendered inside South Africa to the total years service rendered. The
taxability of the pension may be affected by a tax treaty. Treaties generally make
provision for a pension to be taxed in the country where the pensioner resides,
except in the case of government pensions which are taxable in the country paying
such pension. However, the country that has the right to tax the pension may, in its
domestic tax legislation, choose to exempt the pension from income tax, for example,
section 10(1)(gC).

2.4.13 Annuities

Annuities which are normally received from retirement annuity funds, insurance companies,
trusts and estates are taxable. The capital content of a purchased annuity is exempt from
income tax under section 10A. The insurance company will issue a certificate reflecting the
capital content. Annuities are subject to the deduction of PAYE where the source is from
South Africa.

Annuities received by residents from abroad (that is, from a source outside South Africa) are
also taxable in South Africa. (The taxability of the annuity may be affected by a tax treaty.)

2.4.14 Withholding of amounts from payments to non-resident sellers of immovable
property

A withholding amount is due upon the sale of immovable property in South Africa by a non-

resident. The amount is to be deducted by the purchaser from the amount payable to the

seller, or to any other person for or on behalf of the seller. The amount which has to be

withheld and paid over to SARS is equal to —

¢ 5% of the amount payable, if the seller is an individual;
e 7,5% of the amount payable, if the seller is a company; or
o 10% of the amount payable, if the seller is a trust.

The seller may apply for a directive that no amount or a reduced amount be withheld having
regard to the circumstances mentioned in section 35A(2).

The amount withheld is an advance (credit) against the seller's income tax liability for the
year of assessment, during which the property is disposed of.

No withholding amount is deductible —

¢ if the total amount payable for the immovable property does not exceed R2 million; or

e from any deposit paid by a purchaser for the purpose of securing the acquisition of
the immovable property until the agreement for the disposal has been entered into, in
which case the withholding amount is to be withheld from the first following payments
made by the purchaser for that disposal.
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For more information see the document? available on the SARS website.

2.4.15 Rental income

Rental income is taxable. A description of the asset or physical address of the property must
be furnished upon request. Expenses such as bond interest, rates and taxes, insurance and
repairs may be claimed as deductions, subject to certain conditions.

2.4.16 Investment income

(@) Dividends

Dividends received by or accrued to a person, whether he or she is a resident or a non-
resident, from South African resident companies are generally exempt from income tax
under section 10(1)(k)(i). Foreign dividends received by or accrued to a resident are
generally exempt from income tax under section 10B(2).

A resident may claim a credit for foreign tax paid by him or her on the foreign dividends
against their South African income tax liability or dividend tax liability, whichever is
applicable.

(b) Interest

The Act makes specific provision for the exemption of interest received by or accrued to any
person that is a non-resident from a source within South Africa [see section 10(1)(h)]. The
full amount of the interest is exempt from income tax. This exemption is not applicable in the
following circumstances:

e Inthe case of a natural person —

» if that person was physically present in South Africa for a period exceeding
183 days in aggregate during a year of assessment; or

» if that person at any time during the year of assessment carried on a business
through a permanent establishment in South Africa.

¢ Inthe case of a person, other than a natural person, such as a company —

» if that person at any time during the year of assessment carried on a business
through a permanent establishment in South Africa.

All interest received by or accrued to a resident is subject to income tax. For the 2015 year
of assessment interest from a source in South Africa up to R23 800, (if the resident is a
natural person who is below the age of 65 years) or up to R34 500, (if the resident is a
natural person who is 65 years of age or older) is exempt from income tax [see
section 10(1)(i)]. This exemption is not applicable to foreign interest.

2.4.17 Restraint of trade

A restraint of trade payment made to any individual, labour broker without an exemption
certificate, personal service provider, personal service company or personal service trust is
regarded as gross income and is subject to income tax in the hands of the recipient. Bona
fide restraint of trade payments made to other companies or trusts are of a capital nature.

2.4.18 Business income

Business income received by or accrued to a non-resident from carrying on a trade or
business within South Africa is taxable in South Africa. The taxability of the income may be
affected by a tax treaty.

2 Withholding amounts from Payments to Non-Resident Sellers of Immovable Property in South

Africa IT-PP-020G01 effective date 1 October 2012.
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Income derived from any business or trading activity carried on by a resident outside South
Africa will be subject to income tax in South Africa. However, this may have the effect that
income derived by the resident may be subject to income tax in South Africa and in the
country where the trading activities are carried on (the source country). This situation will
normally be resolved through the application of a tax treaty concluded between the two
countries. Normally, profits will be taxed in the country of residence unless the business is
carried on in the other country through a permanent establishment. The term “permanent
establishment” will be defined in the tax treaty and generally means a fixed place of business
through which the business of the enterprise is wholly or partly carried on.

2.5 Companies and businesses
2.5.1 Tax consequences of doing business in a company

The holder of shares in a company and the company are separate taxable entities. In
addition, ownership of the company (ownership of the shares), and management of the day-
to-day activities of the company are usually separate.

Companies (other than gold-mining companies, small business corporations or micro
businesses) pay tax on their taxable incomes at a flat rate of 28%.

A company which is not a “resident” as defined in the Act, carrying on a trade within
South Africa, pays tax at a rate of 28% on income derived from a source within South Africa.

2.5.2 Provisional tax
A company is a provisional taxpayer (see 2.4.9).

2.5.3 Controlled foreign companies (CFCs)

A CFC is any foreign company of which more than 50% of the total participation rights in that
foreign company are held, or more than 50% of the voting rights in that foreign company are
directly or indirectly exercisable, by one or more persons that are residents of South Africa,
other than headquarter companies.

Residents are liable for income tax on their proportional share of the net income of a CFC
under section 9D except where a resident (together with any connected person in relation to
that resident), holds less than 10% of the participation rights in aggregate and may not
exercise at least 10% of the voting rights in that CFC.

The ratio of the net income to be determined for any one resident is the proportion that the
resident’s participation rights bears to all the participation rights in the CFC.

The net income calculation is performed in a CFC'’s currency of financial reporting and the
end result must be translated to rand by applying the average exchange rate for the year of
assessment during which the net income is included in the resident’s income.

2.5.4 Small business corporations (SBCs)

The SBC tax legislation provides for two major concessions to entities (private companies,
close corporations and co-operatives) which comply with all of the following requirements —

e the holders of shares in the company or members of the close corporation or co-
operative must at all times during the year of assessment be natural persons;

¢ no holder of shares or members should hold any shares or have any interest in the
equity of any other company, other than companies as specified in the definition of
“small business corporation” in section 12E(4);

e the gross income of the entity for the year of assessment may not exceed
R20 million;
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e not more than 20% of the total of all receipts and accruals (other than those of a
capital nature) and all capital gains of the entity may consist collectively of
“investment income” as defined in section 12E(4) and income from rendering a
“personal service” as defined in section 12E(4); and

e the entity may not be a “personal service provider” as defined in the Fourth Schedule.

The first concession is that the entity will be taxed on the basis of a progressive rate
[see 2.13.3 paragraph (b)].

The second concession is the immediate write-off of all plant or machinery brought into use
for the first time by the entity for purpose of its trade (other than mining or farming) and used
by the entity directly in a process of manufacture or similar process in the year of
assessment [see 2.6 paragraph (k)]. Furthermore, the entity can elect to claim depreciation
on its depreciable assets (other than manufacturing assets) acquired on or after 1 April 2005
at either —

e the wear-and-tear allowance under section 12E(1A)(a) read with section 11(e)
[see 2.6 paragraph (k) read with paragraph (i)]; or

e at an accelerated write-off allowance wunder section 12E(1A)(b) [see 2.6
paragraph (k)].

An entity which is engaged in the provision of personal services will still qualify for the relief
provided it employs three or more full-time employees as specified throughout the year of
assessment and the service must not be performed by a person who holds an interest in that
entity.

For more information see the interpretation note®® available on the SARS website.

2.5.5 Micro businesses

This is a simplified tax system for micro businesses (see 2.13.3 paragraph (c) for the
progressive tax rate) and serves as an alternative to the current income tax, provisional tax,
capital gains tax and dividends tax. A micro business may, however, be registered for VAT
whilst registered under the tax regime for micro businesses.

A person will qualify as a micro business if that person is a —

e natural person (or the deceased or insolvent estate of a natural person that was a
registered micro business at the time of death or insolvency); or

e company,

and the “qualifying turnover”, as defined in paragraph 1 of the Sixth Schedule, of that person
for the year of assessment does not exceed an amount of R1 million.

For more information see the SARS website.

2.5.6 Insurance companies
(@) Short-term insurance business

The ordinary rules for the determination of taxable income also apply to a short-term insurer.
Short-term insurers are allowed to deduct expenditure incurred in respect of their business of
insurance, premiums on reinsurance and the actual amount of a liability incurred for any
claims, less any claims recovered. In addition, allowances for unexpired risks, claims
intimated but not paid and claims not intimated nor paid, are allowed subject to the discretion

% Interpretation Note No. 9 (Issue 5) dated 14 October 2009 ‘Small Business Corporations’.
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of the Commissioner. Such allowances claimed as a deduction in a year of assessment must
be included as income in the succeeding year of assessment.

See section 28.

(b) Long-term insurance business

The taxation of long-term insurance companies is based on the trustee principle and the
recognition that insurers hold and administer certain of their assets on behalf of various
categories of policyholders, while the balance of the assets represents the shareholders’
interests.

These companies are liable for income tax according to a four-fund approach -
(see section 29). The application of this approach requires that long-term insurers allocate
their assets to the four separate policyholder funds. Each fund is taxed separately
[see 2.13.3 paragraph (g)] as if it is a separate taxpayer in accordance with the applicable
taxation principles.

2.5.7 Mining

Mining entities are allowed to deduct capital expenditure incurred from taxable income
derived from mining operations, subject to certain limitations as discussed in the paragraph
below. Capital expenditure, for example, includes expenditure on shaft sinking and mining
equipment. It also includes expenditure on development and general administration before
the commencement of production or during a period of non-production.

The deduction of capital expenditure incurred on a particular mine is restricted to the taxable
income derived from that mine only. Any excess (unredeemed) capital expenditure will be
carried forward and deemed to be capital expenditure incurred during the next year of
assessment of the mine to which the capital expenditure relates. Furthermore, the capital
expenditure of a mine cannot be set-off against non-mining income such as interest, rental,
other trading activities, etc. However, where a new mine commenced mining operations after
14 March 1990, its excess (unredeemed) capital expenditure may also be deducted from the
total taxable income derived from mining of other mines operated by the taxpayer, as does
not exceed 25% of such total taxable income derived from its other mines.

The taxable income of a company derived from mining for gold is taxed in accordance with a
special formula [see 2.13.3 paragraph (d)]. A company which derives taxable income from
other mining operations is taxed at the same rate (28%) as is applicable to other companies.

Taxpayers conducting mining operations are required to rehabilitate areas where mining has
taken place. These taxpayers are, therefore, required to make provision for rehabilitation
expenses during the life of the mine. Amounts paid in cash to rehabilitation funds are
allowed as a deduction for income tax purposes.

Expenditure incurred by a taxpayer to effect obligatory improvements under section 12N on
capital expenditure items contemplated in section 36(11)(d)(i), (ii), (iii), (iv) and (v) shall be
deemed to be expenditure for the purpose of section 36.

Section 12N deems a taxpayer to be the owner of improvements effected on land or to any
building if the taxpayer —
()  holds a right of use or occupation of the land or building;

(i) incurs an obligation to effect improvements on the land under a public private
partnership or a long-term lease on land belonging to the government of South Africa
or an exempt entity listed under section 10(1)(cA) or (t);

(i) incurs expenditure to effect the improvements in (ii) above;
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(iv)  completes the improvement in (ii) above; and

(v)  uses or occupies the land or building for the production of income or derives income
from the land or building.

Oil and gas companies

Special rules apply to oil and gas companies regarding their income tax rates, exploration or
production or capital expenditures, losses etc. For more information see the Tenth Schedule.

See 17 regarding mineral and petroleum resources royalties.

2.6