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SOUTH AFRICAN LAW REPORTS

Ubuntu and eviction

When considering the fairness of an eviction of an unlawful occupier, the spirit of ubuntu must
be taken into account. Ubuntu promotes a normative notion of humanity, of human beings
who recognise the ‘other’, of values of solidarity, compassion and respect for human dignity.
These are no less important when the person involved has tenaciously tried to hold on to her
home so as to provide an education for her child within a stable

environment, as it would be for a larger community of applicants. Resnick v Government Of
The Republic Of South Africa And Another 2014 (2) SA 337 (WCC)

Duty of bank when instruction forged

A third party altered an overseas transfer form, resulting in 1,6 million dollars being
transferred out of the customer’s account. He claimed damages from the bank. The bank was
required to effect credit transfers timeously, in good faith and without negligence; and the
customer to draw his payment instructions with reasonable care so as to prevent fraud or
forgery. Absa Bank Ltd v Hanley 2014 (2) SA 448 (SCA)

Misappropriation of money by agent of bank

An agent swindled large sums of deposits, but fled the country when sequestrated by the
bank. Two customers came forward seeking compensation, but it emerged that fictitious
names had been used in concluding certain investment agreements, to conceal substantial
taxable funds from the eyes of Receiver. The plot thickens, and the Supreme Court of Appeal
writes the final chapter. Absa Bank Ltd v Arif and Another 2014 (2) SA 466 (SCA)

Interpretation of contracts

The process of interpretation starts with words, but does not stop at literal meaning. All
relevant context must be considered. The former distinction of background and surrounding
circumstances is no longer to be made. The process is no longer in stages, but is now unitary.
Bothma-Batho Transport (Edms) Bpk v S Bothma & Seun Transport (Edms) Bpk 2014 (2) SA
494 (SCA)
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SOUTH AFRICAN CRIMINAL LAW REPORTS

Circumstantial evidence in rural areas

The appellant was linked to murder and robbery through his possession of a cellphone taken
at the time of robbery and possession of firearm used to shoot deceased. The items were
found in his possession one and a half months after the incident. Although a significant period
of time had passed since incident, as this was rural area where items were not easily traded,
possession was recent enough to conclude that the appellant involved in the incident. S v
Thwala 2014 (1) SACR 414 (KZP)

Crimes by those in authority

A senior police officer with 24 years’ experience was convicted of numerous counts of fraud,
corruption, defeating or obstructing the course of justice, and theft. The criminal scheme
involved stealing firearms from police and planting them on innocent civilians, and claiming a
share of the reward from an informer who was part of the scheme. A minimum sentence of 15
years’ imprisonment on each count of fraud was appropriate, despite the accused’s favourable
personal circumstances. S v Boshoff 2014 (1) SACR 422 (ECG)

No escape from life sentence for rapist

A life sentence was given to a 24-year-old man, a first offender, who ran a tuck-shop, was a
primary caregiver, and capable of rehabilitation. The Supreme Court of Appeal considered that
he had raped a 12-year-old girl, three times, after brazenly abducting her while she played
with her friends. His appeal against the sentence was dismissed. S v Kwanape 2014 (1) SACR
405 (SCA)

WE WELCOME YOUR FEEDBACK

Please forward any comments regarding The South African Law Reports and The South African
Criminal Law Reports to lawreports@juta.co.za

Kind Regards

The Juta Law Reports Team
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not full accelerated debt—National Credit Act 34 of 2005, s 129(3)(a).

Credit agreement—Consumer credit agreement—Reinstatement of agreement in default—By
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sending bulk unsolicited advertising material via email—Respondent, statutorily recognised
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Shame’ as ‘spammer'—Word ‘spammer’ or derivatives not per se defamatory—Listing
defamatory, however, in its secondary meaning through innuendo.

Media—Freedom of expression—Limitations—Defamation—Justification—Defence of truth and
public benefit—Applicant sending bulk unsolicited advertising material via email—Respondent,
statutorily recognised representative body in internet service industry, listing applicant on
webpage entitled ‘Hall of Shame’ as ‘spammer—Respondent demonstrating applicant’s
conduct as spammer as ‘shameful’ in terms of ECTA and code of conduct, thus establishing
truth of content—Also demonstrating public

benefit through role as self-regulator and public interest served in dealing with spam—Defence
upheld—Electronic Communications and Transactions Act 25 of 2002, ss 45 and 71.
Media—Freedom of expression—Limitations—Defamation—Justification—Defence of consent—
Applicant sending bulk unsolicited advertising material via email—Respondent, statutorily
recognised representative body in internet service industry listing applicant on webpage
entitled ‘Hall of Shame’ as ‘spammer’'—Applicant consenting to relisting in case of breach of
respondent’s code of conduct, but subsequently withdrawing consent—Post-publication
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withdrawal of consent irrelevant and respondent entitled to rely thereon to relist applicant’s
name—Defence upheld.
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Interdict—Anti-dissipation order—Application by creditor for anti-dissipation interdict
prohibiting debtor from dealing with proceeds of sale of immovable property pendente lite—
Applicant having loaned respondent money to buy house for herself—Seeking to secure
proceeds of sale pending action directly involving house—Probability of irreparable harm—
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Minerals and petroleum—Mining and prospecting rights—Mining rights—Transition to new
order under MPRDA—Continuation of old order rights and subsequent conversion into mining
rights under MPRDA—Effect of failure to convert old order mining right within prescribed
period—Where such right consisting of undivided share of common-law mineral right and
mining licence in respect thereof—Co-holder of duly converted undivided share not becoming
sole holder of mining right in terms of MPRDA—Mineral and Petroleum Resources Development
Act 28 of 2002, sch Il, items 7(1) and 7(8)

Minerals and petroleum—Mining and prospecting rights—Mining rights—Transition to new
order under MPRDA—Continuation of old order rights and subsequent conversion into mining
rights under MPRDA—Effect of failure to convert old order mining right within prescribed
period—Such right ceasing to exist and minerals that it related to reverting to state for
allocation of new mining and prospecting rights in respect thereof—However, where lapsed
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TEDDY BEAR CLINIC FOR ABUSED CHILDREN AND ANOTHER v MINISTER OF JUSTICE
AND CONSTITUTIONAL DEVELOPMENT AND ANOTHER (CC)

MOGOENG CJ, BOSIELO AJ, FRONEMAN J, JAFTA J, KHAMPEPE J, MHLANTLA AJ, NKABINDE J,
SKWEYIYA J and ZONDO J
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Criminal law—Sexual offences—Liability of children for—Statutory imposition of—
Constitutionality—Criminal liability imposed on children under age of 16 for consensual sexual
conduct—Provisions in question unconstitutional for unjustifiably limiting right to human
dignity and right to privacy, and for being contrary to best interests of children—High court
order invalidating such sections confirmed—Criminal Law (Sexual Offences and Related
Matters) Amendment Act 32 of 2007, ss 15, 16.

Children—Sexual offences by—Criminal liability—Statutory imposition of—Constitutionality—
Criminal liability imposed on children under age of 16 for consensual sexual conduct—
Provisions in question unconstitutional for unjustifiably limiting rights to human dignity and
privacy, and for being contrary to best interests of children—High court order invalidating such
sections confirmed—Criminal Law (Sexual Offences and Related Matters) Amendment Act 32
of 2007, ss 15, 16.
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2013 SEPTEMBER 17

Juvenile offenders—Sentence—Committal to child and youth care centre—Child who is over
18 years of age at time of sentencing, but was younger than 18 when offence committed—
Committal in terms of s 76 of Child Justice Act 75 of 2008, competent sentence for such
offender and institution obliged to accept him.

S v MAQUBELA AND ANOTHER (WCC)
MURPHY J
2013

Indictment and charge—Amendment of—Amendment of in terms of s 86(1) of Criminal
Procedure Act 51 of 1977—Court entitled to amend mero motu—Burden of proof not resting
on prosecution to show that there would be no prejudice to accused—Court merely required to
indicate its intention and afford defence an opportunity of showing that there would be
prejudice.
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DAVIS R en SCHIPPERS R
2013 NOVEMBER 8

Arms and ammunition—Unlawful possession of firearm in contravention of s 3 of Firearms
Control Act 60 of 2000—Sentence—Firearm semiautomatic pistol—Provisions of Criminal Law
Amendment Act 105 of 1997 not brought to attention of accused who had two previous
convictions for similar offences—Sentence of six years’ imprisonment upheld on appeal.

Arms and ammunition—Unlawful possession of firearm in contravention of s 3 of Firearms
Control Act 60 of 2000—Sentence—Duty of prosecutor and court to be attentive to provisions
of minimum sentencing legislation in regard to such offences.
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S v MADLALA (KZP)
GORVEN J and POYO-DLWATI AJ
2013 NOVEMBER 12, 19

Arms and ammunition—Unlawful possession of firearm in contravention of s 4 of Firearms
Control Act 60 of 2000—Sentence—Automatic firearm—Minimum sentence of 15 years’
imprisonment prescribed by s 51(2) of Criminal Law Amendment Act 105 of 1997—Accused
had previous conviction for possession of firearm (albeit not an automatic or semiautomatic
one), and present offence committed relatively soon after release—Accused discharged
firearm concealed in bag in presence of small child—Sentence not startlingly disproportionate.
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NUGENT JA, PETSE JA and ERASMUS AJA
2012 NOVEMBER 14, 26

Rape—Sentence—Life imprisonment—Minimum sentence in terms of Criminal Law
Amendment Act 105 of 1997—'Substantial and compelling circumstances’—Rape of 12-year-
old girl who was abducted whilst playing with friends and held overnight—Consequences of
rape devastating to complainant—Rape horrendous enough to justify imposition of ultimate
penalty, despite appellant being young first offender.

S v THWALA (KZP)
KRUGER J, MADONDO J and SEEGOBIN J
2013 JULY 31; SEPTEMBER 5

Evidence—Circumstantial evidence—Assessment of—Inferential reasoning—Appellant linked
to murder and robbery at shop in rural area by his possession of cellphone taken at time of
robbery and possession of firearm used to shoot deceased—Items found in his possession one
and a half months after incident—Although significant period of time had passed since
incident, as this was rural area where items were not easily traded, possession was recent
enough to conclude appellant involved in incident.

S v BOSHOFF (ECG)
EKSTEEN J and PLASKET J
2013 SEPTEMBER 18, 27

Police—Offences—By members of police force—Sentence—Senior police officer with 24 years’
experience convicted of numerous counts of fraud, corruption, defeating or obstructing course
of justice, and theft—Criminal scheme involved stealing firearms from police and planting
them on innocent civilians and claiming share of reward from informer who was part of
scheme—Frightening abuse of arbitrary and capricious power—Minimum sentence of 15 years’
imprisonment on each count of fraud not disproportionate, despite accused’s favourable
personal circumstances.
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