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BILL

To protect traditional knowledge as a new categoryf intellectual property; to provide
how said intellectual property rights will be protected; to determine what is eligible
for traditional knowledge intellectual property rig ht protection and the conditions
for the subsistence or termination of said protectin; to provide for ownership of
traditional knowledge intellectual property rights; to provide for the duration,
nature and scope of traditional knowledge intelleatal property rights; to provide for
the enforcement of traditional knowledge rights; to regulate the licensing of
traditional knowledge intellectual property rights; to provide for the establishment of
a National Register of traditional knowledge; to povide for the establishment of a
National Council in respect of traditional knowledge; to provide for the
establishment of a national trust and trust fund inrespect of traditional knowledge;
and to provide for the regulation of the applicabilty of the Bill to foreign countries;
to provide for the protection of performers and to provide for matters incidental
thereto.

BE IT ENACTED by the Parliament of the Republic @ugh Africa, as follows:—

Definitions
1. In this Act, unless the context otherwise indicates
“Act” , means the Act and any regulations issued by tinésdr under it.
“adaption” , of a traditional work, includes-
(a) in the case of a non-dramatic work,

(i) a version of it in which it is converted into a ohatic work, or in the case
of a dramatic work, a version of it which it is emmnted into a non-

dramatic work;
(ii) a translation of the work;

(ii)a version of the work in which the story ort@am is conveyed wholly or

mainly by means of pictures;
(b) in the case of a musical work, any arrangementamistription of the work;

(c) in the case of an artistic work, a transformatibthe work in such a manner that
the substantial features remain recognisable.



“Administrator” means the administrator of the Fund providedriaection 37.
“community proxy” , means a person that is duly delegated from tonerte to
represent, and to act and to own a traditional kedge right for and on behalf of, a

particular traditional community;
“copy”, in relation to a work or a design, means a repetidn or an adaptation of it.

“Copyright Act” , means the Copyright Act, No. 98 of 1978;
“Council” , means the National Council for Traditional Knodgde established in

section 33;

“Designs Act”, means the Designsc No. 195 of 1993;
“Fund”, means the National Trust Fund for Traditional Kienige established in

section 36;

“mark” , means any sign capable of being represented igedighincluding a device,

name, signature, word, letter, numeral, or any doatlon of the aforegoing;
“Minister” , means the Minister of Trade and Industry;

“originating traditional community” , means the traditional community in which an
item of traditional knowledge evolved, or from whiit originated,;
“owner” , in respect of an item of protected traditionabwiedge, shall be deemed
the community proxy of the traditional communitgrin which that item of traditional
knowledge evolved or in which it has originated;
“Performers Protection Act”, means the Performers Protection Act, No. 11 6f719

“prescribed” , means prescribed by the Minister in terms of &usin regulations
published in the Government Gazette;
“protected article” , in respect of a protected traditional design, mseany article to
which the design has been applied by the origigatommunity, or with the authority
of the community proxy, or any articles which aomds of the same description as

that article;
“protected traditional design”, means a traditional design referred to in sedion

“protected traditional knowledge”, means a protected traditional work, a protected
traditional design and a protected traditional mark
“protected traditional mark” , means a traditional mark referred to in sectidn 1

“protected traditional work” , means a traditional work referred to in sectipn 2



“publish” , in relation to a traditional work or a traditidreesign, means issuing
copies of that work or of that design to the pullith the consent of the community
proxy in sufficient quantities to reasonably méwet heeds of the public, having
regard to the nature of the work, and referencégublished” and “publication”

shall be construed accordingly;

“reduced to a material form”, means written down, recorded, represented itadligi
data or signals, or otherwise fixed in a mateai;

“Register”, means the Register of Traditional Knowledge pedifor in section 22;

“Registrar” , means the Registrar of Traditional knowledge jgted for in section
19;

“Registration Office” , shall mean the Office for Registration of Traalnal
Knowledge provided for in section 18;

“reproduction” , means in relation to —

(a) a traditional work which is an artistic work, inding a version produced by
converting the work into a three dimensional foamif it is in three dimensions,

by converting it into two dimensional form;

(b) any traditional work, includes a reproduction mé&oen a reproduction of that

work;
(c) and reference ttreproduce” and“reproducing” shall be construed accordingly.

“Republic” , means the Republic of South Africa.
“standard licence fee”, means a licence in respect of an item of traditi&knowledge
provided for in section 39.
“Trade Marks Act” , means the Trade Marks Act, No. 194 of 1993.
“traditional community” , means a natural, indigenous and homogenous @ wpbi
people that have a common language and customehwRists in the Republic within an
organised structure, and is generally recognisdthaeisig a separate and individual

character.

“traditional design” , means any design applied to any article, whdthrehe pattern or the
shape or the configuration thereof, or for any twanore of those purposes, and by
whatever means it is applied, having features whgbeal to and are judged solely by the

eye, irrespective of the aesthetic quality, whiebleed in, or originated from, a



traditional community, and in respect of which ndividual maker is known.
“traditional design right” , means the rights in respect of a protected toadit design
provided for in section 9.

“traditional knowledge” , means a traditional work, a traditional desigd arraditional
mark.

“traditional knowledge right” means a traditional work right, a traditional desigght and

a traditional mark right.
“traditional mark” , means —

(a) a certificate trade mark as described in sectidt)4® the Trade Marks Act;

(b) a collective mark as described in section 43(1hefTrade Marks Acts;

(c) atrade mark as defined in section 2 of the TradekMACt;

which evolved in, or originated from, a traditiom@mmunity
“traditional mark right” , means the right in respect of a protected trawkii mark provided

for in section 14.

“traditional work ", means a literary, musical or artistic work a&irkd in section 1 of
the Copyright Act, which evolved in, or originatgdm, a traditional community, and in
respect of which no individual makis known.
“traditional work right ”, means a right in respect of a protected tradélavork

provided for in section 3.

CHAPTER 1

PROTECTION OF TRADITIONAL WORKS

Conditions for protection
2. In order to qualify for protection under this Aatfraditional work shall be-
(a) reduced to a material form;

(b) thus reduced by or on behalf of the originatinglitranal community; and
(c) recognised as being derived from, and charactes$tithat community by

persons outside that community.



Traditional work right

3. (1 The right in and to a protected traditional kvoomprises the exclusive doing,
or to authorise the doing of, any of the followiagfs in the Republic in relation to the

work or a substantial part thereof;

(a) reproducing it in any manner or form;

(b) publishing it if it was hitherto unpublished;

(c) performing it in public;

(d) broadcasting it;

(e) causing it to be transmitted in a diffusion seryioeless such services
transmits a lawful broadcast, including the workkd as operated by the
original broadcaster;

() making an adaption of it;

(g) doing in relation to an adaption of the work withany of the acts
specified in relation to the work in paragraphstfje) inclusive;

(h) in regard to a copy of the work made without ththarity of the copyright
owner,

(i) selling or letting it for hire or by way of tradeffering or
exposing it for sale or hire;

(ii) importing it into the Republic otherwise than fbetprivate or
domestic use of the importer;

(iii) distributing it for purposes of trade;

(iv) distributing it for any other purposes to such ateet that the

owner of the right is prejudicially affected.

(2) The traditional work right shall be infringed byyaperson, not being the
owner of that right, who, without the licence othwwner, does or causes any other
person to do, in the Republic, any act detailesliip-section 1, if to his knowledge the
work in relation to which the act is performed ipratected traditional work and his
performance of the act in question was without d¢hority of the owner of the

traditional work right.



General exceptions from the protection of traditioral works

4. (1) The right in a protected traditional work, insofs it consists of a literary
work or a musical work, shall not be infringed bgrferming any act described in
sections 12 and 14 of the Copyright Act, which ieest shall apply mutatis mutandis
to literary and musical works that are protecteatlittonal works as they apply to

literary and musical works in those sections.

(2)The right in a protected traditional work, ifesoas it consists of an artistic work, shall
not be infringed by performing the act describedéction 15 of the Copyright Act,
which section shall apply mutatis mutandis to #disvorks, which are protected
traditional works as they apply to artistic workghat section.

3) The traditional work right shall not be imfged by the performance of any act
by a member of the originating community whichnsaiccordance with the customs

and traditional practice of that community.

Duration of traditional work right

5. (1) The duration of the traditional work rigkhall, in the case of a published
traditional work, be a period of 50 years from tete of its first publication, or the
date on which the act came into operation, whichesvihe later.

(2) The duration of the traditional work right #han the case of an unpublished

traditional work, be indefinite.

Protection of performance of traditional work

6. A performer’'s performance of a traditional woskall be protected under the
Performers Protection Act, and the definition d@eHary and artistic works’ in section

1 of that Act shall be deemed to include a tradaiovork.



Lapsing of traditional work right

7. The traditional work right shall lapse and cetasieave any force or effect in the event
that a person who is a member of the originatinmroonity pursues a claim of

copyright infringement in respect of that work undbee Copyright Act with the

consent of the community proxy.

CHAPTER 2

PROTECTION OF TRADITIONAL DESIGNS

Conditions for protection
8. In order to qualify for protection under thistAa traditional design shall be —
(a) reduced to a material form;
(b) thus reduced by or on behalf of the origimgtiraditional community; and

(c) recognised as being derived from, and charatic of, that community by

persons outside that community.

Traditional design right

9 (2) The right in and to a traditional design coisgs the exclusive right to
exclude other persons from making, importing, usimgdisposing of, any article
embodying the protected design; or a design nostanbally different from the
protected design; provided that the design of sarticle is a copy of the protected
design.

(2) The traditional design shall be infringed Iy g@erson, not being the owner of
that right, who, without the licence of such owrgmes or causes any other person to
do, in the republic, any act detailed in sub-secfidaf to his knowledge the design in
relation to which the act is performed is a pratdctraditional design and his
performance of the act in question was without dlé¢hority of the owner of the

traditional design right.



General exceptions from protection of traditional esigns

10. (2) The disposing of an article embodying atguted traditional design by or
with the authority of the owner of the traditiorgdsign right shall give the purchaser
the right to use and dispose of that article.

(2)The traditional design right shall not be inffed by a person who makes an article
embodying the protected design right, or a desimgnsabstantially different from it,
for private purposes or for the sole purpose ofluateon, analysis, research or
teaching.

(3) The traditional design right shall not be infyed by the performance of any act by a
member of the originating community which is in @aance with the customs and

traditional practice of that community.

Duration of traditional design right

11. (2) The duration of the traditional design tighall, in the case of a published
traditional design, be a period of 15 years from dlate of its first publication, or the
date on which the act came into operation, whicheviater.

(2)The duration of the traditional design rightakhin the case of an unpublished

traditional design, be indefinite.

Lapsing of traditional design right

12.  The traditional design right shall lapse andseeto have any force or effect in the
event that the traditional design is registered dgsign under the Designs Act by or

with the authority of the owner.

CHAPTER 3

PROTECTION OF TRADITIONAL MARKS

Conditions for protection

13 In order to qualify for protection under thistAa traditional mark shall be —



(a) represented graphically
(b) thus represented by or on behalf of the patyng traditional community; and

(© recognised as being derived from, and charatterof, that community by
persons outside that community.

Traditional mark right

14. (2) Subject to section 17, the right in and farotected traditional mark comprises
the exclusive right to register that mark as aifoeation mark, a collective mark, or a
trade mark under the Trade Marks Act and it shalldeemed to be eligible for
registration as such under the Trade Marks Acthgydwner thereof, subject to the

provisions of that Act.

(2) A protected traditional mark shall be deentedoe a mark falling within
section 10(12) of the Trade Marks Act, and to bmak open to objection when
sought to be registered by any other party bestdesowner of that protected

traditional mark, or someone acting on his autkorit

Duration of traditional mark right

15. Subject to section 16, the traditional magktishall endure indefinitely.

Lapsing of traditional mark right

16.  The right conferred upon a protected traditiovak in this Act shall lapse and cease
to have any force or effect in the event that ttaelitional mark is registered as a
certification mark, collective mark, or a trade mander the Trade Marks Act by or
with the authority of the owner.

Effect on common law

17. Q) Subject to sub-section (2), for the purgoséthe common law relating to
passing-off and unlawful competition, a protectedlitional mark shall be deemed to

be well-known and to enjoy a repute amongst a antiat number of persons.



(2) In proceedings for passing-off or unlawful quetition in which reliance is
placed on sub-section (1), the plaintiff must shbat the defendant knew at the time
of the commission of the act that is the subjecttenaf the claim that the protected
traditional mark was a protected traditional marid that the act in question was

committed without the authority of the owner.

CHAPTER 4

REGISTER OF TRADITIONAL KNOWLEDGE

Establishment of registration Office for Traditional Knowledge

18. The Registration Office for Traditional Knowtgslis hereby established.

Registrar of Traditional Knowledge

19. (1) There shall be an officer for the Repulligled the Registrar of Traditional
Knowledge, who shall be appointed subject to theslgoverning the public service
and who shall, subject to the directions of the ister, have the chief control of the

Registration office.

(2)The Registrar may delegate any of the powedsemtrust any of the duties assigned

to him by this Act, to any officer in the publicrsie.

Seal of Registration Office

20.  There shall be a seal of the registration @feiad the impression of the seal shall be

judicially noticed.

Unauthorised person not to act in registration maters

21.  The Registrar shall permit an agent to do dralief the person for whom he is an
agent, any act in connection with registration unttes Act or any proceeding

relating thereto.



Register of Traditional Knowledge

22. (2) There shall be kept at the Registrationceffa register in which shall be

entered -

(@ the names and addresses of applicants foretjistration of protected
traditional knowledge and of persons to whom regigin has been

granted;
(b)such other particulars as may be prescribed.

(2)The Register shall be divided into separatetiaex for the registration of,
respectively, protected traditional works, protdcteaditional designs and protected

traditional marks.

(3)Registrations of protected traditional knowledgay be allocated by the registrar into

prescribed classes.

(4)The Registrar shall maintain at the registrata@ffice such indexes in relation to

particulars entered in the register in terms ofsettion(1) as may be prescribed.

(5)The Register may take the form of an electralatabase or such other form as may

be deemed by the Registrar to be appropriate.

Inspection of Register

23. Subject to provisions of this Act, the Registegr any documents lodged at the
registration office shall, on payment of the prédsex fee be open to inspection by the

public during the prescribed hours.

Register to furnish information from Register on Rejuest

24.  The Registrar shall, at the request of anygrmeasid on payment of the prescribed fee,
furnish copies of any documents lodged at the tedgisn office, or particulars from

the Register, or furnish a certificate in respbetéof.



Application for Registration

25 (1) Any person claiming to be the owner of amitof traditional knowledge, and
who is desirous of registering it, shall apply lte Registrar in the prescribed manner
for registration thereof and the application shml accompanied by the prescribed

fee.

(2)Subject to the provisions of this Act, the Rigir may approve the application and
register the subject matter absolutely or subjectuch amendments, modifications,

conditions or limitations, if any, as he may dedmn f

Refusal of Application

26. If it appears to the Registrar that an appbcatvas not made in the prescribed

manner, he shall refuse the application.

Registration

27. (2) As soon as practicable after the regismatof an item of traditional

knowledge the Registrar shall-

€)) notify the registrant and issue to the regtia certificate of registration in

the prescribed form and sealed with the seal a¢effand

(b) cause to be published in the Patent Journtia@mrescribed form a notice of

such registration.

Register as evidence

28 The Register shall be prima facie evidence gfraatters directed or authorised by

this Act to be inserted in it.

Certificates of Registrar to be prima facie evidene

29. 1) A certificate purporting to be under thexthaf the Registrar as to any entry,
matter or thing that he is authorised by this Actrtake or do, shall be prima facie



evidence of the entry having been made and of ahé&eats thereof and of the matter

or thing having been done or left undone.

(2)Printed or written copies or extracts purp@tin be copies of or extracts from the
Register, or any document relating to a traditidcawledge right and kept in the
Registration Office, and certified by the Registaad sealed with the seal of office,
shall be admitted as evidence in all courts andg®dings without further proof or

production of the original.

Register to be constructive notice

30. (2) In any proceedings with regard to the a&tegnfringement of an intellectual

property right it shall be presumed-

(@) that every party to those proceedings had kedgé of the particulars entered
in the Register of Traditional Knowledge from thegel of the advertisement of

that registration in the Patent Journal; and

(b) that the person who is alleged to have donacamvhich infringes the relevant
intellectual property right, or a common law rightterms of section 17, did

that act without the required authority, unlessdbetrary is proved.

Rectification of Register

31. 1) The Registrar may order the Register to reetified by the making,
amendment or deletion of an entry therein, and sudbr may be made either upon a
request in the prescribed manner, or without secjuest; provided that where the
Registrar intends to make an order otherwise thpeom @ request, he shall give notice
of his intention to do so to the registrant ancny other person who appears to him
to be concerned, and shall give such registrantotioer person an opportunity of

being heard before proceeding with the rectificatio

(2)The Registrar shall rectify an entry in the R&gy in accordance with any finding or

judgment of the court in respect of that entry.

(3)If, in any proceedings for the infringementaofraditional knowledge right, it appears

to the court that the registration of an item afilitional knowledge is incorrect in any



respect, the court may order that the registragiaall be rectified so as to eliminate

the cause of the incorrectness.

Certification of validity

32. (2) If, in any of the proceedings relatingaio item of traditional knowledge, the
court finds that the registration of that traditknowledge is valid, it may certify to
that effect.

(2)If, in any subsequent proceedings, the validitythat registration is unsuccessfully
attacked by any party, that party shall, unlesscitnat otherwise directs, pay to the
other party his full costs, charges and expensdé®&eeen attorney and client, so far

as that registration is concerned.

CHAPTER 5

NATIONAL COUNCIL FOR TRADITIONAL KNOWLEDGE

Establishment of National Council for Traditional Knowledge
33. A National Council for Traditional Knowledge is ledry established.

Composition of Councill

34. (1) The Council shall consist of not more than 18mrbers appointed by the
Minister and selected among those nominated byN#onal House of Traditional
Leaders a Provincial House of Traditional Leadeis aether affected or interested body
or entity identified in the regulations;

(2) The Minister shall designate one of the membersthef council as the
Chairperson of the Council;
3) In appointing the members of the Council, the li@i may consult —
(a) the Minister responsible for Arts and Culture;
(b) organised local government;
(c) any other relevant body or institution;
4) The Council shall —



(a) be broadly representative of the different cultwéhin the Republic; and
(b) at all times have as members
(i) atleast two persons with extensive knowledgend, @atronage of,
traditional cultures and the value of traditionalrenunities
(ii) at least two persons with extensive knowledgend, @atronage of,
artistic, literary, and musical works and the perfimg arts; and
(inat least two members with extensive knowledglethe law of
intellectual property.

(5) The members of the Council shall be appointed arh germs and conditions,
including remuneration, as may be determined byMimgster in consultation with
the Minister of Finance.

(6) A member of the Council shall hold office for a ipér of three years and may be
reappointed upon expiry of that period for a furtperiod of three years.

(7) At least five members of the Council ought at mles to be reappointed members
of the Council.

(8) The Minister may, subject to the Promotion of thedmAnistration and
Administrative Justice Act, 2000 (Act No. 3 of 200@emove a member of the
Council for —

(a) non performance;
(b) serious misconduct; or
(c) conduct that undermines the integrity or objectivethe Council

(9) Subject to the Promotion of Administrative Justhaa, 2000 (Act No. 3 of 2000),
the Minister may dissolve the Council —

(a) if the Council fails to perform its functions in agffective and efficient
manner; and
(b) on the grounds of mismanagement.

(10)

(&) When the Minister dissolves the Council in termssab-section (9), the
Minister may appoint an interim body for the coowd governance and
control of the affairs of the Council on such cdimhis as the Minister may
determine;

(b) such a body shall not be appointed for a periatkesing six months, or
until a new Council is appointed in terms of subtesm 4, whichever is

shorter.



Functions and Powers of Council

35.(1) The Council shall —

(a) advise the Minister of any matter concerning tiaddl knowledge;

(b) advise the Registrar on any matter regarding thestration of traditional
knowledge;

(c) perform such further functions as may be providedrf the —

(i) Copyright Act;
(i) Trade Marks Act; and
(i) Designs Act;

(d) carry our such tasks as may be assigned to it frora to time by the
Minister;

(e) undertake the promotion and preservation of trawéti knowledge and in
particular the commercial exploitation of such ttiadal knowledge for
the purposes of generating income.

(2)The Council may —

(a) appoint any persons to assist it with the perforreanf any specific act,
task or assignment, or to investigate any mattating to its function;

(b) constitute and maintain such committees as it negyrdnecessary

(c) appoint as members of the committees any of its Ipeesnand any other
persons for such periods of time as it may detezmin

(d) refer to any such committee any tasks or mattemnas be necessary or
expedient to enable the Council to carry out itscfions; and

(e) supervise and control the administration of thed~and the delegation of
any of the functions of the Administrator of thenduto a private
organisation.

(3).The Minister may, in consultation with the Mster of Finance, prescribe the
tariff of fees payable for —

(a) any work performed or services rendered by anyogoeed the specific
request or instruction of the Council

(b) access by any person to the results of, or oth&arnvation, or in
connection with, any research performed or inforomatollected by the

Council.



CHAPTER 6

NATIONAL TRUST FUND FOR TRADITIONAL KNOWLEDGE

Establishment of Fund

36. A fund to be known as the National Trust Fuhd maditional Knowledge is hereby

established.

Administration and operation of Fund

37. (2) The Minister, after consultation with thenldter of Finance, shall appoint the

Administrator of the Fund who shall

(@) be chosen from seven candidates recommended Nati@nal Assembly
and selected on the basis of his or her experiancke qualification of

finance, accounting, and asset management;

(b) be remunerated on the basis of a Deputy DireGeneral in a public
service

(c) administer the Fund subject to the directiviethe Treasury;

(d) have the power to open and maintain one or rhani& accounts with such

subdivision and indexes as directed by the Treasuras it may be

prescribed

(2) The proceeds of all license fees paid in respéthe use of any item of the

traditional knowledge shall be deposited in thedzun

(3)After deduction of the prescribed administratiee, the Administrator shall pay the
proceeds arising out of the use of a particulan ité the traditional knowledge to the
community proxy of the originating community in pest of that item of traditional

knowledge within a reasonable period.

(4)The Administrator shall maintain proper acceumt respect of the administration of

the fund and the fund shall be subject to the piesd annual audit.



(5)The Administrator shall submit an annual reprtthe Council in respect of the

operation of the fund in the prescribed mannerfand.

(6) The Administrator may delegate the operatiod the administration of the
fund to a private body, subject to the approvatha® Council, and subject to such

conditions and terms as he may consider appropriate

(7) Any private body appointed by the Administraiim terms of sub-section (6)
shall for the duration of its appointment have posvers and duties conferred upon
the Administrator in respect of the fund in thistAc

(8) Notwithstanding a delegation of the Administra functions in terms of sub-
section (6), the Administrator shall remain fullgsponsible for the operation and

administration of the Fund.

CHAPTER 7

GENERAL

Ownership and transmission of traditional knowledgeright

38.

(1) Ownership of the traditional knowledgghti shall vest in a representative
capacity in the person designated from time teetas the community proxy of the
originating community, and, subject to sub-sec{®n it shall not be transmissible by

assignment or operation of law.

(2) In the event that the identity of the commumitoxy should change from time
to time in accordance with the rules and practioeghe originating traditional
community, the ownership of the traditional knovgedight will pass automatically

to the new incumbent of the position, who shalddhbin a representative capacity.

(3) The traditional work right and the traditidbrkesign right may be licensed and
any such licence may be limited so as to applyotoesonly of the Acts comprised
within the right , or to a part of the term of thght, or to a specified geographical

area.



4) Subject to sub-section (6), a licence to doaat which is comprised in the
traditional work right or the traditional desigmit may be written or oral, or may be

inferred from conduct , and it may be revoked attane.

(5) Where the doing of anything is authorisedablicence, and it is within the
times, including any implied terms, of the licerfoe the licensee to authorise it, it
shall for the purpose of this Act be deemed to da@edwith the licence of the granter

and of every person, upon whom the licence is biopdi

(6) Unless otherwise stipulated by the owner thditional knowledge right, any
licence granted under a traditional knowledge shallsubject to payment by the

licensee of the standard licence fee.

(7 A community proxy may be vested with the oveip of copyright under the
Copyright Act and a registered design under theidde#\ct, and in this event,
notwithstanding any provision to the contrary i @opyright Act and the Designs
Act, the provision of the section shall apply migahutandis to the ownership and

licensing of such right as it applies to the triadial knowledge right.

Standard Licence Fee

39.

(1) Where payment of the standard licenceideequired, it shall be paid to the

Fund in the prescribed manner.

(2) Payment of the standard licence fee sha#ftexted by giving the prescribed
notice to the administrator of the Fund and to dlerer of the right in question,

accompanied by the appropriated payment to therasirator.

3) The Minister shall prescribe the amount & tandard licence fee, and may
vary it from time to time, in the excise of his ahstion, after consultation with the

interested parties.

4) An Act in respect of which the standard liceriee has been paid to the Fund
shall be deemed to have been done with the auhofitthe relevant traditional

knowledge right owner.



Action by owner traditional knowledge right for inf ringement

40. (1) Subject to the provisions of this Act, infements of the traditional
knowledge right shall be actionable at the suith&f owner of that right, and in any
action for such an infringement shall be entitieddlief by way of -

(a) an interdict,

(b) delivery of any infringing article, or any atg or product of which the

infringing article forms an inseparable part;
(c) damages; and

(d) in lieu of damages, at the option of the pgiffinthe standard licence fee

payable in respect of the infringing conduct

(2) The owner may delegate his right of actiorraapect of infringement of the
traditional knowledge right to the prescribed stagency in the manner prescribed ,
and in this event the prescribed state agency bkalksted with the same powers and

rights of enforcement as the owner of traditionad\wledge right.

(3) All payment of money realised in terms of =di®n(1l)(c ) or (d) in
proceedings brought by the prescribed state agéorcyhe infringement of the
traditional knowledge right shall be paid into thend and shall be deemed to be a

licence fee paid in respect of the subject matténeright that is enforced.

Moral rights

41. (2) Where any work, design, or mark is, odesived from, an item of protected
traditional knowledge, the owner of the traditiorlalowledge right shall have the
unlimited right to claim that is such a work, desigor mark, and to require
acknowledgement thereof, and to object to any distg mutilation or other modification
thereof where such action is, or would be, prejiatliito the honour or public esteem of the

originating traditional community.

(2) Any infringement of the provision of this siea shall be treated as an infringement
of copyright under chapter 2 of the Copyright Asotd for the purposes of the provision of
the said chapter, the owner of the traditional kieolge rights shall be deemed to be the



owner of the copyright in question and the proteécteditional knowledge shall be

deemed to be a work in which copy right subsists.

Restricting importation of companies

42.  The provision of section 28 of the Copyrightt Aball apply mutatis mutandis to
traditional works and traditional designs as itlegspto work protected by copyright and
for the purposes of that section traditional woaksl traditional designs shall be deemed

to be works protected by copyright.

Retrospective operation and savings

43. (2) This Act shall apply in relation to annteof traditional knowledge which
came into being before the commencement of thisa&dt applies in relation to such item
coming into being thereafter, provided that no patformed by any person prior to the

commencement of this Act shall be an infringemédrat waditional knowledge right.

(2) In the event that a person performs an acr po the commencement of this Act
which, had this Act been in operation at the timeuld have constituted an infringement
of a traditional knowledge right, and that act giviese to further acts of an ongoing nature
which, after the commencement of this Act, wouldstdute infringement of a traditional
knowledge right, such ongoing acts shall not ctuistiinfringement of a traditional
knowledge right for as long as they continue tacaeied out in the ordinary course in a

bona fida manner.

(3) Nothing in this Act shall affect any right tife State or of any person deriving title
from the State to sell, use or otherwise deal aititles forfeited under the laws relating

to customs and excise, including any article foefby virtue of this Act.

(4) The provisions of this Act shall not derogdtem any rule of law relating to

confidential or privileged information, unlawful mgetition or personality rights.

Application of Act to foreign countries

44, (2) The Minister may by notice in the Governin€azette provide that any

provision of this Act specified in the notice shallthe case of any country so specified



apply to traditional knowledge emanating from aliianal community in that country as

it applies to traditional knowledge emanating framtraditional community in the

Republic.

(2) No notice shall be issued under this sectiomespect of a country which is not a

party to a convention relating to traditional knedgde to which the Republic is also a

party, unless the Minister is satisfied that, ispect of the class of traditional knowledge

to which the notice relates, provision has beenanad will be made, under the laws of

that country whereby adequate protection will begito owners of traditional knowledge
under this Act.

Regulations

45.  The Minister may make regulations —

(@)
(b)

()

(d)

(€)

(f)

as to any matter required or permitted by Autsto be prescribed by regulation;

providing for the composition, administratiomda operation of the Fund,
including the keeping and preservation of any r@sand accounts, and any
other matter that it may be necessary or expetierggulate for the proper and

efficient functioning of the Fund;

providing for the conduct, administration angbemtion of the Register,
including the keeping and preservation of any résprand, with the
concurrence of the Minister of State Expenditunespribing the matters in

respect of which fees shall be payable, and tlié ¢dusuch fees;

prescribing the contents of any applicationjagoor form provided for in this
Act;

providing for the conduct, administration an@eration of the Council,
including the keeping and preservation of any résoand any other matter that
it may be necessary or expedient to regulate fer ghoper and efficient

functioning of the Council;

providing for forms, procedures and rules regulg payment of the standard

licence fee into the Fund.



Short Title and Commencement

46 This Act shall be known as the Protection ofditranal Knowledge Act of 2013, and
shall come into force on its publication in Bazette.



MEMORANDUM ON THE OBJECTIVES OF THE

PROTECTION OF INDIGENOUS KNOWLEDGE BILL OF 2013

1. BACKGROUND

There is general recognition that traditional kredge is meritorious of legal
recognition and protection. The way to achievs that is both most legally sound
and respectful of the people concerned is to régulae subject matter through a
dedicated Bill.

In 2004 Cabinet approved the adoption of the padicyindigenous Knowledge Systems
(the IKS Policy). Pursuant to the adoption of tK& IPolicy the Department of Trade
and Industry, formulated a policy document on tbemercialization and protection
of Indigenous Knowledge (IK). This policy soughtrecognize and protect IK as a
form of intellectual property, and to enable andmpote the commercial exploitation

of IK for the benefit of the indigenous communitfesm which the IK originated.

The creation of an appropriate legal frameworktha recognition and protection of IK
and of appropriate structures and mechanisms tbleetiae commercialization of IK
is best obtained with a dedicated piece of legtat This follows the precedents
created when new intellectual property right protecwas legislated in respect to
information technology and computer programs. Dated legislation is also
necessary because the required legislative protedf IK is novel in nature and
different in purpose and scope from other formsegisting intellectual property
rights, making it inappropriate to insert or intaré 1K within the existent intellectual
property legislative dispensation or try to intégrahe protection of IK into the
existing laws. The World Intellectual Property Qmugation has recommended this

approach to South Africa.

The Protection of Traditional Knowledge Bill, 20{the Bill) seeks to implement the
IKP policy in a manner which is easy to referenoglement and apply and can be

easily understood and applied within and by thernded communities and their legal



representatives and leaders, without having to mefexences to the entire complex

and voluminous body of intellectual properties laws

2. OBJECTIVES OF THE BILL

The Bill intends to achieve the following objecsy@amely to—

(@)

(b)

()

(d)

(e)

(f)

(¢))
(h)

()

(k)

()

(m)

provide legislative mechanisms to protectdifeerent species of indigenous

knowledge;

recognize indigenous knowledge by definindigenous knowledge systems

components;

protect traditional knowledge as a new categd intellectual property and

provide how said intellectual property rights via# protected;

determine what is eligible for traditional kniedge intellectual property right
protection and the conditions for the subsistenceteomination of said

protection;
provide for ownership of traditional knowledgéellectual property rights;

provide for the duration, nature and scoperadiitional knowledge intellectual

property rights;

provide for the enforcement of traditional kredge rights;

regulate the licensing of traditional knowledgtellectual property rights;
provide for the establishment of a National Re&gy of traditional knowledge,;

provide for the establishment of a National Goillin respect of traditional
knowledge to facilitate the commercialization oflisenous knowledge and

the application of income generated to the bewéittdigenous communities;

provide for the establishment of a nationaktrand trust fund in respect of

traditional knowledge;

provide for the regulation of the applicabilitf the Bill to foreign countries;

and

provide for the protection of performers.



The proposed legislation seeks to give effect & @overnment’'s policy to recognize and
afford protection to indigenous knowledge as aamati heritage and asset, and to ensure
that indigenous communities benefit from such radomn and protection, and from the

commercialization of this asset.

The proposed legislation will also place the Rejmudinongst the leading countries as what

concerns the recognition and protection of indigenealues.

3. CONSTITUTIONAL IMPLICATIONS

None

4. BODIES AND ORGANISATIONS CONSULTED

In formulating the IKS Policy the Government, whitthis Bill implements, consulted the

following bodies and organizations

Departments of Science and Technology, Foreign iitfaAgriculture,
Environmental Affairs and Tourism, Arts and Cultared Health;

Science councils, including the Medical ResearchrCi;
Universities, including the Universities of Capewiroand Venda,

Provincial Governments, including the Limpopo Deépent of Environment

and Tourism;
Standing Advisory Committee on Intellectual Propétights;

A professional reference team consisting of emipeaple in the area of IP
and TK;

Traditional Leaders in KZN and North West Provincasd

Universities of Durban Westville, Fort Hare and tfdWest.

5. FINANCIAL IMPLICATIONS



The additional funding required for the establishtr@ the structures and functions provided
for in this Bill is lower than any other known armlblished proposal aimed at

implementing the IKS Policy.

6. PARLIAMENTARY PROCEDURE
We are of the opinion that the Bill must be deaithwn accordance with the procedure

prescribed by section 76 of the Constitution simackals, inter alia, with matters relating

to customs of traditional communities.

We are of the opinion that it is necessary to rdfes Bill to the National House of
Traditional Leaders in terms of section 18(1)(a) tbé Traditional Leadership and
Governance Framework Act, 2003 (Act No. 41 of 20G3jce it contains provisions

pertaining to customs of traditional communities.



