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JUTA'S TAX LAW REVIEW 
JUNE 2012
Dear Subscriber to Juta's Tax publications
Welcome to the June edition of Juta's Tax Law Review. We thank you for your constructive suggestions and comments about this electronic review.
SOME POINTS ABOUT THE CASE NOTES:
The case notes, classified by subject, are not intended as comprehensive summaries of the various judgments referred to. Rather, their focus is to identify those aspects most likely to be of interest to tax practitioners, and to provide a concise evaluative commentary.

Following each case note is a link to the full text (when available) of the judgment on Juta Law's website. The successive reviews and judgments are incorporated in your Juta's Tax Library, providing a comprehensive record of tax case law.

Please continue to send feedback to the publisher, Steve Allcock (sallcock@juta.co.za) 

Kind regards

The Juta Law Marketing Team
LEGISLATION

No new legislation has been enacted since the March issue of the Juta Tax Law Review.
A draft Taxation Laws Amendment Bill [B-2012] has been published by SARS.

It has been reported that the enactment of the Tax Administration Bill is imminent. The Afrikaans version of the Bill, entitled Wetsontwerp op Belastingadministrasie 11B of 2011 has been released.
EXPLANATORY MEMORANDA

An Explanatory Memorandum on s 8E and s 8EA 
of the Income Tax Act has been published by National Treasury together with a clause-by-clause explanation.

BUILDING RULINGS

Building general rulings
BINDING GENERAL RULING (VAT) 10 
28 March 2012 

Value-Added Tax Act 89 of 1991
This binding general ruling prescribes the apportionment method, as contemplated in s 17(1) of the Act, which Category B municipalities must use to calculate the amount of value-added tax (VAT) to be allowed as input tax in respect of the acquisition of goods or services for a mixed purpose.

Building private rulings
BINDING PRIVATE RULING 108

1 March 2012 

Income Tax Act 58 of 1962

This binding private ruling deals with the question whether the issuing of redeemable preference shares from the reserves of a company will constitute a ‘dividend’ as defined in s 1 of the Act.

BINDING PRIVATE RULING 109

1 March 2012 

Income Tax Act 58 of 1962

This ruling deals with the income tax consequences for a taxpayer who grants a loan with an embedded option to subscribe for shares in the borrower.

BINDING PRIVATE RULING 110

1 March 2012 

Income Tax Act 58 of 1962

This ruling deals with the question – 

· whether a toll manufacturing agreement (that is to say, an agreement under which a resident entity that has specialised equipment, processes raw material or semi-finished goods into manufactured products on behalf of another entity that is a controlled foreign company) will be regarded as a service agreement or a sale agreement; and 

· whether the global sales of the manufactured products will constitute outbound sales. (Outbound sales exist when a South African resident sells products to a controlled foreign company which on-sells the same products to a person other than a connected person in relation to the controlled foreign company who is a South African resident.) Outbound sales may not be attributed to a foreign business establishment. 

Binding Private Ruling 111 
12 March 2012 

Income Tax Act 58 of 1962

This ruling deals with the question whether research and development expenditure paid to a company within a group, which is not a resident of South Africa, will be deductible for income tax purposes and whether the payment will constitute a royalty for purposes of the withholding tax on royalties.
Binding Private Ruling 112

13 March 2012

Income Tax Act 58 of 1962

This ruling deals with the income tax consequences arising from the sale of the shares held by a holding company in its foreign subsidiary to a co- operative to be incorporated, in return for an interest in that co-operative.
Binding Private Ruling 113

15 March 2012

Income Tax Act 58 of 1962

This ruling deals with the deductibility of expenditure incurred in attaining the requisite points for the scorecard prescribed for Broad-Based Black Economic Empowerment.
Binding Private Ruling 114 
19 March 2012

Income Tax Act 58 of 1962

This ruling deals with the income tax consequences for a resident company arising from the raising of loan facilities by a foreign branch of the company from international banks and the subsequent placement by the branch of these funds on deposit with various other international banks.
Binding Private Ruling 115 
19 March 2012

Income Tax Act 58 of 1962

This ruling deals with the income tax aspects of incentive cash rewards paid by a company to independent sales persons not in the employ of the company.
Binding Private Ruling 116 
10 April 2012

Income Tax Act 58 of 1962

This ruling deals with some of the income tax consequences for a resident beneficiary in respect of an amount to be received as a distribution from a discretionary trust that is not a resident and the subsequent donation of that amount by the beneficiary to a non-resident trust.

Binding Private Ruling 117 
10 April 2012

Income Tax Act 58 of 1962

This ruling deals with the question whether a person, other than one who pays the employee’s remuneration, is obliged to deduct or withhold employees’ tax in terms of para 11A of the Fourth Schedule to the Act in respect of ‘equity instruments’ as defined in s 8C of the Act.
Binding Private Ruling 118

14 May 2012 

Income Tax Act 58 of 1962

This ruling deals with the determination of the party responsible for withholding dividends tax.

Building class rulings

BINDING CLASS RULING 32 
27 February 2012

Income Tax Act 58 of 1962

Securities Transfer Tax Act 25 of 2007

This ruling deals with the tax consequences of –

· the distribution of shares to shareholders in terms of an unbundling transaction; and

· the disposal of certain of the shares available for distribution in terms of the unbundling transaction on behalf of certain foreign shareholders and the distribution of the net proceeds thereof to such foreign shareholders.

The ruling also deals with the question whether the transfer of the shares to shareholders will be exempt from securities transfer tax.

BINDING CLASS RULING 33

14 March 2012 

Income Tax Act 58 of 1962 

Paragraphs 1, 11, 31 and 33 of the Eighth Schedule
This ruling deals with the capital gains tax consequences for a public company on its conversion in terms of the Companies Act 71 of 2008 to a private company.

BINDING CLASS RULING 34  
15 May 2012 

Income Tax Act 58 of 1962: ss 1 (definitions of ‘gross income’ and ‘trading stock’, 8(4)(a), 11(a), 22, 23(g), 23B, 23H, 24C, 24J, 24L and 24M.

This ruling deals with the tax consequences for a taxpayer who issues exchange traded notes (ETNs).

INTERPRETATION NOTES
The following interpretation notes have been issued:

I.

INTERPRETATION NOTE 65 
24 February 2012

Income Tax Act 58 of 1962: s 22(8)

This note provides guidance on the application and interpretation of s 22(8), which deems an amount to be included in income when trading stock is applied, distributed or disposed of in specified circumstances otherwise than by sale at market value in the ordinary course of trade.

II.

INTERPRETATION NOTE 66 
1 March 2012
Income Tax Act 58 of 1962: s 10(1)(q) and the Seventh Schedule
Subject: scholarships or bursaries
This interpretation note clarifies the tax implications of a bona fide scholarship or bursary granted to enable or assist a person to study at a recognised educational or research institution. Practice Note 17 of 12 March 1993 has been withdrawn.

CASE LAW
SUPREME COURT OF APPEAL

CSARS v LG ELECTRONICS (PTY) LTD [2010] ZASCA 79 (Judgment delivered by the Supreme Court of Appeal, Case No: 428/09, 28 May 2010)
The criteria for determining the appropriate tariff heading for imported goods in terms of the Customs and Excise Act; the taxpayer’s right to arrange his or her affairs to minimise tax liability

The appellant taxpayer carried on the business of importing from South Korea plasma display screens and tuners. When a screen and the tuner are appropriately combined they make up a television set. Between July 2004 and July 2006, the taxpayer had imported some 23 000 plasma screens and had declared them as ‘video monitors’ under a tariff heading that attracted customs duty of 25% but that provided for a full rebate on the basis that the monitors did not incorporate television reception apparatus. After investigation, the Commissioner issued a revised determination in terms of s 49(9)(d)(i)(bb) of the Customs and Excise Act 91 of 1964 whereby the goods were classified under a different tariff item that incurred the same rate of duty but without the benefit of a rebate.

On appeal, the Pretoria High Court held that the screens in question were television sets or incomplete television sets as envisaged by s 47(9)(e) of the Act. 

On further appeal, the Supreme Court of Appeal held that a determination must be made according to the salient facts of the goods in question and their objective characteristics, and that the court must consider what the product was at the time of its importation. In this case, at the time of entry the screens were functional video monitors with an existence and utility of their own which did not include or require the incorporation of a device which was capable of receiving high-frequency radio waves and converting the signal into optical images. The fact that the screen was designed to accept such a device or could be easily modified to accept such a device was of no consequence if its essential nature as such did not exist at the time of importation. It was the primary design and use that was most persuasive. As to the existence of fraus legis, the court held that, prima facie, the taxpayer had imported two separate items, each of which had its own commercial utility and had made no effort to hide the fact that, overwhelmingly, retailers and the public used the two items in combination, that is to say as a television set. It was held that SARS had not proved the existence of any stratagem on the part of the taxpayer, nor was there any evidence to suggest that the taxpayer had manipulated the design or manufacturing or the importation process to avoid the payment of duties. It was held that this was a case where a taxpayer was entitled to order his or her affairs so that the tax was less than it otherwise would have been.

CSARS v PLASMAVIEW TECHNOLOGIES (PTY) LTD [2010] ZASCA 135 (Judgment delivered by the Supreme Court of Appeal, Case No: 647/09, 1 OCTOBER 2010)

What constitutes a ‘determination’ for the purposes of the Customs and Excise Act?

This Supreme Court of Appeal decision was in respect of an appeal by SARS against a decision of the High Court which had reviewed and set aside what was said to be a ‘determination’, made by SARS in July 2006, allegedly in terms of powers conferred by the Customs and Excise Act 91 of 1964.

The respondent taxpayer had imported consignments of liquid crystal display (‘LCD’) screens from Korea into South Africa, describing them for purposes of the Customs and Excise Act 91 of 1964 as computer monitors, and these goods were cleared under a tariff heading that attracted no customs duty. An inspection by a SARS official revealed that the screens were not fitted with TV tuners at the time of importation but had been equipped with tuners soon after they were delivered to the taxpayer’s agents in East London. SARS accordingly made a determination that the screens were incomplete reception apparatus for television sets that attracted customs and ad valorem duty and they were then classified under a tariff heading appropriate to such goods. It was common cause that this classification constituted a ‘determination’ in terms of s 47(9)(a)(i)(aa) of the Customs and Excise Act.

The respondent taxpayer, whilst importing LCD screens, had also imported consignments of plasma screens, and a SARS official concluded that these screens were ‘reception apparatus for television’ and ought to be cleared under a tariff heading in terms of which they qualified for a full rebate of duty. The judgment refers to this determination as ‘Plasma 1’. From January 2006, the taxpayer imported screens and tuners as fully assembled television sets with plasma or LCD screens and, as before, claimed the full rebate.

The same SARS official then had a change of mind and amended his reasons for classifying the screens without tuners under the particular tariff heading, but he did not amend the determination that the tariff heading applied to the screens in the condition they were in when he had considered them. The judgment refers to the amended portion of Plasma 1 as ‘Plasma 2’.

In the meantime, another SARS official, after investigating the taxpayer’s importation of television sets, served a notice of intention to demand outstanding duties arising from alleged prior underpayment. The taxpayer responded by relying on Plasma 1 for the proposition that complete television sets could be imported under full rebate of duty, and gave formal notice of intention to appeal against Plasma 2, which was apparently the basis of the demand for underpaid duty.

SARS applied to the High Court to have the Plasma 2 determination reviewed and set aside and, in the same proceedings, the taxpayer applied for a declaratory order that the assessed amounts were not due to SARS. The High Court upheld the taxpayer's contention that Plasma 2 was a ‘determination’, and that it constituted unfair administrative action, and granted the declaratory order sought by the taxpayer.

On appeal, the Supreme Court of Appeal held that Plasma 2 was not a tariff determination, nor was it a decision capable of being reviewed or appealed against. It was held that Plasma 2 did not amend the earlier determination and did not apply to the taxpayer's imports once tuners were fitted prior to shipment of the sets to South Africa. It was further held that no new determination had been made by the amendment of the motivation for the original determination and there was thus no decision that could be set aside. Fully assembled television sets did not qualify for a rebate and SARS was therefore entitled to claim underpaid duty and tax.

CSARS v SOUTH AFRICAN CUSTODIAL SERVICES (PTY) LTD 2012 (1) SA 522 (SCA); [2011] ZASCA 233 (Judgment delivered by the Supreme Court of Appeal, Case No: 131/2011, 30 November 2011) 
Whether materials used by the taxpayer to construct a prison on state-owned land constituted trading stock

The central issue in this decision of the Supreme Court of Appeal was whether, in the context of an agreement between the respondent taxpayer and the Minster of Correctional Services, materials used by the taxpayer to construct and equip a prison on state-owned land constituted its ‘trading stock’. An affirmative answer would mean that, since those materials became property of the State by accession, the taxpayer was entitled to a deduction in respect of expenditure, not of a capital nature, incurred in respect of the costs of constructing the prison.

The respondent taxpayer argued that such materials were deemed to be its trading stock. If this argument were upheld, the taxpayer would have been entitled to a deduction in terms of s 22(2A) of the Income Tax Act 58 of 1962 in respect of trading stock deemed to be held and not disposed of at the end of the relevant year of assessment and that, consequently, such expenditure, not being of a capital nature, would qualify for deduction in terms of s 11(a) of the Act. 

The issue before the court was whether the taxpayer’s activities fell within the scope of s 22(2A) of the Act. The court answered this question in the negative, holding that the taxpayer had not carried on any other trade in the course of which improvements were made to fixed property of the State; moreover, the taxpayer had not effected any improvements nor delivered materials to the state’s fixed property, as this had been done by the taxpayer’s subcontractor. It was accordingly held that the taxpayer had never held trading stock for the purposes of the section which could be deemed to be trading stock held and not disposed of by it. The taxpayer was therefore not entitled to a deduction in terms of s 22(2A) read with s 11(a) of the Income Tax Act.

The court held that the taxpayer's circumstances did not fall within the parameters of s 22(2A) and the taxpayer was therefore not entitled to a deduction in terms of that provision read with s 11(a). This was because the taxpayer had not carried on any construction, building, engineering or other trade, in the course of which improvements were effected by it to the fixed property of the State; the elements of improvement and delivery were both lacking. Consequently, the taxpayer had never held any trading stock that could be deemed to have been held and not disposed of by it. However, the taxpayer’s sub-contractor would have been entitled to a deduction under s 22(2A) since its activities fell squarely within the terms of that provision.
HIGH COURT

DURBAN NORTH TURF (PTY) LTD v CSARS 2011 (2) SA 347 (KZP) (Judgment delivered by the KwaZulu-Natal High Court, Pietermaritzburg, Case No: 4355/2008, 31 August 2010) 
The criteria for classification under the Customs and Excise Act are objective and must be applied to the goods as they are at the time of importation

The taxpayer company, having concluded a contract to install a synthetic surface for an outdoor hockey pitch at a sports club, imported a synthetic turf called ‘Poligras 2000’ for use as the surface. For purposes of the Customs and Excise Act 91 of 1964, SARS classified this product as a carpet or textile floor covering under a tariff heading whereby duty of 30% was payable. The applicant taxpayer contested this determination. 

The issue before the High Court was whether the synthetic turf in question, Poligras 2000, was classifiable for purposes of the Act as a carpet or textile floor covering (which carried a duty of 30%) or as sporting equipment (which could be imported free of duty).

The court held that the test for classification is objective and that imported goods must be classified as they are at the time of importation in accordance with their objective characteristics and not on the basis of the intention with which they were made or the use to which they may be put. 

It was held that Poligras 2000 is a wet, synthetic surface for the playing of hockey which is laid on an engineered sub-base. The court noted that it was not in dispute that the Poligras 2000 in question had been developed, manufactured and supplied solely for use in the sport of hockey and that, on importation, it was intended to be used only as an artificial playing surface for this sport. The court held that Poligras 2000 is distinguished by its principal function from a carpet, which is essentially intended as a protective cover for a floor surface. It was held that the design, development and manufacture of Poligras sufficiently demonstrated that it is not a carpet or other floor covering as was contended by SARS. Furthermore, Poligras was essential and necessary for the playing of the sport in question. Consequently, when viewed objectively, the nature, form, character and function of Poligras 2000 rendered it classifiable under the tariff heading appropriate to sport equipment and not under the heading appropriate to carpet or textile floor covering, as classified by SARS.
TAX COURT

XYZ Co v CSARS (Judgment delivered in the Western Cape Tax Court, Case No: VAT 382, 13 June 2011)
The criteria to be applied in determining whether services rendered were ‘imported services’ as envisaged in the Value-Added Tax Act

The appellant taxpayer was a public company listed on the Johannesburg Stock Exchange, the London Stock Exchange and the Swiss Exchange. Its main business was mining and selling diamonds from South Africa and its subsidiary companies operated other diamond businesses. In November 2000 the taxpayer received a proposal from a consortium of certain of its shareholders which, if implemented, would entail the company’s entering into a transaction whereby the taxpayer’s other shareholders would have their shareholding eliminated and a new company would be incorporated in Luxembourg and would become the taxpayer’s holding company. The taxpayer’s board of directors established an independent committee of directors to consider and advise the company in relation to this proposal and the committee was authorised to appoint and consult with NMR, an English advisory services company, as an independent financial adviser. In addition, various local advisers were appointed in South Africa, including attorneys, accountants and a bank. 

In the result, the envisaged transaction was implemented through a scheme of arrangement in terms of s 311 of the Companies Act 61 of 1973 which was duly approved by the company’s shareholders and sanctioned by the court.

NMR issued an invoice to the taxpayer for some $20 million in respect of services rendered by it in connection with the transaction and the taxpayer settled this invoice at a rand cost of some R161 million.

SARS assessed the taxpayer on the basis that the NMR services were ‘imported services’ as defined in the Value-Added Tax Act 89 of 1991 and made a determination that the VAT included in the invoices of the local advisers did not qualify as input tax.

In an appeal against the assessments, the Western Cape Tax Court held that the services rendered by NMR did not constitute ‘imported services’ because those services were used and consumed by the taxpayer for making taxable supplies and in the course of its enterprise of mining and selling diamonds. 

As to the services rendered by the local firm of attorneys, it was held that much of the advice related to the proposed scheme of arrangement, which was a non-enterprise activity, and the advice was moreover not requisitioned pursuant to a statutory obligation. Such services were thus on a different footing to those supplied by NMR and were neither zero-rated nor exempt, but fell outside the scope of the Act. It was held that these inputs did not qualify for an input tax deduction, and nor did the inputs consisting of the advice given by the local attorneys in respect of tax issues and the requisite approval from the competition authorities.

The tax court held that, on the available evidence, it was difficult to determine on what basis the banking services had been supplied and since s 37 of the Act imposed an obligation on the taxpayer to satisfy the court in this regard, the lack of evidence was fatal to the taxpayer's case.

The court held that the local attorney’s fee was a globular amount which needed to be apportioned between taxable and non-taxable supplies. The assessment in this regard therefore had to be referred back to the Commissioner for further investigation.

It was held that there was no basis on which SARS was entitled to impose a 10% penalty in terms of s 39 of the Act.

A (PTY) LTD v CSARS (Judgment delivered in the Johannesburg Tax Court, Case No: 12856, 1 August 2011) 
Whether the losses incurred by the taxpayer in carrying on one trade can be set off against income derived from a trade that has yielded a positive taxable income; the application of these principles to a taxpayer engaged in mining who is also carrying on a trade other than mining

The taxpayer company owned three gold mines, one of which had made a loss in the relevant years of assessment. During those years, the taxpayer had also derived income from its non-mining activities. The taxpayer did not deduct the loss made by the loss-making mine from the income of the other two profitable mines, but deducted that loss from the income which it had derived from its non-mining activities. The taxable income from the two profitable mines had been absorbed by the redemption of the capital expenditure in respect of those mines and the question before the court was whether the loss incurred in respect of one mine could be set off against income derived from non-mining activities, or whether such a loss (that is to say the current or operating loss of the loss-making mine in question) had to be deducted from the income of the other two profitable mines. 

The Tax Court held that s 36(7E) and s 36(7F) of the Income Tax Act 58 of 1962 deal only with the balance of an assessed loss carried forward from a previous tax year and did not prescribe how a current year’s loss was to be treated. The Tax Court held that the provisions of s 20(1)(b) were not applicable and that the applicable provision of the Act was s 11(a) which distinguished between trades and did not allow losses or expenditure which had been incurred in respect of one trade to be deducted from the income derived by the taxpayer from another trade. Consequently where, in the present case, the taxpayer had derived income from mining and income from another trade, the operating loss incurred in respect of mining could not be deducted from the income derived from another trade. Thus, s 11(a) did not allow the taxpayer to deduct the current or operating loss of its loss-making mine from the income derived from its non-mining trade.

ITC 1855 (2012) 74 SATC 58 (Judgment delivered in the Pretoria Tax Court, Case No: 12576, 8 September 2010).

An ‘assessment’ for purposes of the Income Tax Act does not need to be in the standard form IT 34 that SARS commonly uses when issuing an assessment; such commonly used forms are not prescribed by law. Any document issued by SARS, embodying a purposeful mental act and intended to be an assessment, will constitute an assessment.

This decision of the Pretoria Tax Court was concerned with the question whether an assessment issued by SARS in respect of the 2002 year of assessment, the due date of which was 1 June 2004, had prescribed on 31 May 2007 and had consequently not been superseded by a purportedly revised assessment dated 4 May 2007. In order to determine this question, the court had to decide whether a letter, sent by SARS to the taxpayer on 4 May 2007 and headed ‘Income tax: revised assessment for the years of assessment 2001 to 2004’, was a revised ‘assessment’ within the meaning of the Act.

It was held that, although SARS uses various set forms for particular purposes, such as form IT 34 for assessments, these are not prescribed by law. As a matter of law, an ‘assessment’ means a ‘purposeful act, whereby the document embodying the mental act is intended to be an assessment’ (see ITC 1740 65 SATC 98). It had been held in Irvin & Johnson (SA) (Pty) Ltd v CIR 14 SATC 24 that, subjectively, an assessment is an abstraction which has no real existence until it is published in a manner which conveys a meaning to others; thus, an ‘assessment’ does not mean the unexpressed thoughts of the assessing officer but the written representation of those thoughts. Moreover, an assessment must result in an amount which the Commissioner may then reduce or alter in terms of s 76(4) of the Act.

The court held that it was clear from these authorities that SARS’s letter of 4 May 2007 was indeed an ‘assessment’ and that, consequently, the assessment for the 2002 tax year had not prescribed.
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