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Herewith the cases of interest in the April reports. Also included below are the table of cases and flynotes. 

JUDGEMENTS OF INTEREST IN THE APRIL EDITIONS OF THE SALR AND THE SACR 
SOUTH AFRICAN LAW REPORTS
Dispute with municipality ends in darkness

The Supreme Court of Appeal looks at whether a municipality is entitled to disconnect the electricity supply of residents who refuse or fail to pay their rates and taxes, and whether the municipality can do this without a court order, and even where the electricity accounts of such residents are not in arrears. Rademan v Moqhaka Municipality and Others 2012 (2) SA 387 (SCA)

No price set for ‘right’ of repurchase

A farmer sold his farm to another farmer and in the deed of sale it was agreed that he could buy his farm back, but no price for this ‘right’ was reflected in the deed of sale. The court was called to decide whether failure to appreciate that a contract was void or voidable was a ‘fact’ for the purposes of s 12(3) of the Prescription Act 68 of 1969. Claasen v Bester 2012 (2) SA 404 (SCA)

Business rescue for companies: prospects of success

Two judgments look at the requirements for business rescue: the evidence needed to show a reasonable prospect of rescue, the costs and resources required, and the meaning of the term ‘reasonable prospect’ in s 131(4) of the Companies Act 71 of 2008. Southern Palace Investments 265 (Pty) Ltd v Midnight Storm Investments 386 Ltd 2012 (2) SA 423 (WCC) and Koen And Another v Wedgewood Village Golf & Country Estate (Pty) Ltd and Others 2012 (2) SA 378 (WCC)

SOUTH AFRICAN CRIMINAL LAW REPORTS
The weight of previous inconsistent statements

The time has come for the rule, limiting the use of prior inconsistent statements to impeaching the credibility of the witness, to be replaced by a new rule recognising the changed means and methods of proof in modern society, that is, that they may be used as evidence of the truth of the matter stated therein. This will be in keeping with the development in other democratic societies. S v Mathonsi 2012 (1) SACR 335 (KZP)

An intermediary is not an interpreter

The function of an intermediary is to mediate the questions put to the witness, not the answers given by the witness. The intermediary is not conveying the evidence to the court as does an interpreter. The approach in certain decided cases to the role of the intermediary is that, if the intermediary is not sworn in, as an interpreter is, it amounts to an irregularity. Requiring an intermediary to discharge this function under oath is a salutary practice, but if this is not done, an irregularity does not occur. S v QN 2012 (1) SACR 380 (KZP)

Police use of deadly force: sufficient time to respond to police warning

A homeowner and his wife reversed their car from their home while it was being ransacked by armed robbers. The police thought that the robbers were inside the car and opened fire, riddling the car with bullets. Did the police give the occupants of the car enough warning, and did they give them enough time to react to that warning, before opening fire? Kotze v Minister of Safety and Security 2012 (1) SACR 396 (GSJ)
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Land—Unlawful occupation—Eviction—Statutory eviction—Court’s obligation to consider all relevant circumstances—Report by municipality—Large number of occupiers (200 families) and no details before court of their housing situation or whether municipality able to provide alternative accommodation—Court required to order municipality to file report on these matters in order for court to comply with its obligation—Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998, s 4(6).
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Practice—Trial—Separation of trial on issues—Separation of issues of quantum and merits in delictual action—Meaning of terms discussed in context of dependant’s claim for loss of support—Defendant conceding merits—Whether plaintiff relieved from proving duty of support—Issue of existence of duty of support bearing on quantum of claim—Concession of merits by defendant not relieving plaintiff of onus to prove existence of duty of support—Uniform Rules of Court, rule 33(1).

Motor vehicle accidents—Compensation—Claim against Road Accident Fund—Claim by dependant for loss of support—Separation of issues of quantum and merits and concession of merits—Whether claimant relieved from proving duty of support—Issue of existence of duty of support bearing on quantum of claim—Concession of merits by RAF not relieving claimant of onus to prove existence of duty of support—Uniform Rules of Court, rule 33(1).
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KOEN AND ANOTHER v WEDGEWOOD VILLAGE GOLF & COUNTRY ESTATE (PTY) LTD AND OTHERS (WCC)
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Company—Business rescue—Requirements—Reasonable prospect of rescue—Cogent evidence required—Companies Act 71 of 2008, s 131(4)(a).
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Local authority—Electricity—Disconnection of electricity supply—When lawful—Non-payment of municipal rates and taxes—Municipality entitled to disconnect resident’s electricity supply without court order, even though electricity account not in arrears—Local Government: Municipal Systems Act 32 of 2000, ss 96, 97(1)(g) and 102.
FB AND ANOTHER v MB (GSJ)

MEYER J

2010 JANUARY 20 

Minor—Proceedings by—Child’s right to bring and to be assisted in bringing matter to court—Court not limited in deciding how child to bring matter before it or in how child to be assisted—Best interests of child paramount—Child’s request to be assisted by his own representative only to be refused in exceptional circumstances—Children’s Act 38 of 2005, s 14.
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BRAND JA, MAYA JA and SERITI JA

2011 NOVEMBER 21, 30 

Prescription—Extinctive prescription—Debt—Commencement of prescription—Knowledge of debt—When deemed—Where creditor failing to take reasonable steps to obtain it—Claim against attorney for damages resulting from failure to timeously lodge RAF claim met with special plea of prescription—Client (creditor) having failed to make reasonable enquiries regarding status of his RAF claim—Prescription having commenced to run when reasonable efforts would have revealed attorney’s lapse—Special plea upheld—Prescription Act 68 of 1969, s 12(3).
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HARMS DP, LEWIS JA, SHONGWE JA, MAJIEDT JA and PLASKET AJA

2011 NOVEMBER 14, 23 

[2011] ZASCA 197

Prescription—Extinctive prescription—Debt—Commencement of prescription—Knowledge of debt—Creditor failing to appreciate that contract from which debt arising void or voidable—Amounting to conclusion of law and not constituting fact of which knowledge required for purposes of commencement of prescription—Prescription Act 68 of 1969, s 12(3).
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Delict—Specific forms—Loss of support—Dependant’s action—Extension—Action by partner of deceased breadwinner in heterosexual life partnership—Whether legally enforceable against defendant—Where duty of support established, prevailing boni mores rendering plaintiff’s claim worthy of protection and enforceable.
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ELOFF AJ

2011 NOVEMBER 25 

Company—Business rescue—Requirements—Reasonable prospect of rescue—Meaning—Less required than reasonable probability of rescue—Companies Act 71 of 2008, s 131(4)(a).

Company—Business rescue—Supervision—Order of—Court’s discretion to grant—Court to give due weight to legislature’s preference for rescue of ailing companies—Companies Act 71 of 2008, s 131(4)(a).

Company—Business rescue—Requirements—Reasonable prospect of rescue—Evidence—Where aim of rescue that company continue in existence—Business plan addressing cause of business’ failure and offering remedy—Concrete details of: likely costs to commence or resume business; likely cash resources for day-to-day expenditure; availability of other necessary resources; and reasons why plan had reasonable prospect of success—Companies Act 71 of 2008, ss 128(1)(b)(iii) and 131(4)(a).

Company—Business rescue—Requirements—Reasonable prospect of rescue—Evidence of—Where aim is better return than if immediate liquidation—Concrete details of source, nature and extent of resources likely available, and terms on which available—Speculative suggestions insufficient—Companies Act 71 of 2008, ss 128(1)(b)(iii) and 131(4)(a).

MLENZANA v GOODRICK & FRANKLIN INC (FB)
RAMPAI J

2011 MAY 17; JULY 14 

Attorney—Rights and duties—Duties—MVA claims—Passivity, neglect and procrastination inexcusable—Attorney to be proactive and do fieldwork when required—May not rely only on letter-writing, particularly if client poor, aged, uneducated or living in informal settlement—To prevent prescription, initial claim may be lodged on strength of available information, even if sparse, provided there was substantial compliance with

statutory requirements—Rough estimation of amount claimed permissible—Road Accident Fund Act 56 of 1996, s 24(1).

Delict—Specific forms—Professional negligence—Attorney—Attorney allowing MVA claim to prescribe—Should have lodged initial claim on strength of limited (yet sufficient) information available to her—Should have done fieldwork instead of relying on postal service in communicating with client living in informal settlement—Attorney having misconceived law and failed to address communication breakdown between her and client—Having failed to exercise required skill and diligence—Guilty of professional negligence despite her relative inexperience.

Delict—Elements—Negligence—What constitutes—Duty of motorist to keep proper lookout at intersection—Stationary motorist stopped at intersection intending to turn right—Vehicle in state of emergency coming from behind on wrong side of road and colliding with motorist who had initiated right turn—Vehicle hooting and flashing lights before collision—Had motorist kept proper lookout, he would have noticed vehicle and taken evasive action—Negligence established.

Motor vehicle accidents—Compensation—Claim against Road Accident Fund—Sufficiency of information furnished in claim form—Amount of compensation claimed—Inaccuracy not invalidating claim—Rough estimation sufficient—Estimated amount may be replaced with properly calculated amount even after expiry of prescription period, either informally or amendment of summons—Road Accident Fund Act 56 of 1996, s 24(1).

SA TAXI SECURITISATION (PTY) LTD v LENNARD (ECG)

VAN ZYL J and DAMBUZA J

2010 OCTOBER 15, 21 

Credit agreement—Consumer credit agreement—Debt rearrangement—Application for rearrangement order—Nature of proceedings—Semble: Not formal procedure subject to rules of court—Even if indeed so subject, incorrect citation of consumer (instead of debt counsellor) as applicant easily rectified by substitution of applicant—National Credit Act 34 of 2005, ss 86(7)(c) and 87(1).

Credit agreement—Consumer credit agreement—Debt rearrangement—Application for rearrangement order—Locus standi of consumer—Even if accepted that debt counsellor correct applicant and consumer lacking locus standi, error easily rectified by substitution of applicant—National Credit Act 34 of 2005, ss 86(7)(c) and 87(1). 
Credit agreement—Consumer credit agreement—Debt rearrangement—Order—Permissible ambit—Court to make order envisaged by applicable provisions of NCA—May not order reduction of interest rate applicable to agreement—National Credit Act 34 of 2005, s 86(7).

MG v RG (KZP)

NDLOVU J and GABRIEL AJ

2009 NOVEMBER 5; 2010 FEBRUARY 8 

Husband and wife—Divorce—Maintenance—Spouse—Token award—Suitability—Claims for token or nominal maintenance valid and capable of being granted as matter of judicial discretion—Court to ensure that sufficient and proper evidence presented—Failure to grant token maintenance having effect of negating any future claim by wife in event of change in her circumstances—Material misdirection on part of court warranting interference on appeal—Divorce Act 70 of 1979, s 7(2).

Husband and wife—Divorce—Proprietary rights—Forfeiture of patrimonial benefits of marriage—Claim for forfeiture to be properly pleaded and sufficient evidence led on issues—Insufficient evidence led to establish benefit—Appellant claiming forfeiture as well as contradictory relief for division of joint estate—Court not persuaded that claim for division of joint estate extinguished claim for forfeiture of benefits—Matter remitted to trial court for hearing de novo on issue of forfeiture.
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SWAIN J

2011 NOVEMBER 1, 9 

Fire—Veld or forest fire—Meaning of ‘owner’ in statute—Statute providing that ‘owner’ including common-law owners as well as other categories of persons—To fall within former category landowner need have right of control over property—National Veld and Forest Fire Act 101 of 1998, s 2.

NR v ER AND ANOTHER (GSJ)

MOKGOATLHENG J

2010 MAY 5; 2011 FEBRUARY 8 

Pension—Benefits—Divorce—Pension interest—Non-member spouse’s share—Taxation in hands of member—Member’s right of recovery against non-member—Wife after divorce electing to receive early payment of assigned interest—Tax on assigned amount payable and paid by husband (member)—Whether husband entitled to recover from wife tax paid as result of her invocation of right to elect to immediately receive payment of her share of husband’s pension-fund interest—Pension Funds Act 24 of 1956, s 37D(4)(b)(i), read with Income Tax Act 58 of 1962, Second Schedule, s 2B.
PELLOW NO AND OTHERS v THE MASTER OF THE HIGH COURT AND OTHERS (GSJ)

SPILG J

2011 AUGUST 16; SEPTEMBER 13 

Company—Winding-up—Liquidator—Group of companies—Practice of appointing same liquidator for group of companies being liquidated generally salutary.

Company—Winding-up—Liquidator—Removal—By Master—When appropriate—Apprehension of bias—Liquidator’s employer subsidiary of major creditor of company being liquidated—Test being whether relationship between liquidator’s employer, liquidator, and major creditor resulting in exertion of undue influence on liquidator or potential prejudice to particular creditor—Companies Act 61 of 1973, s 379(1).

Company—Winding-up—Liquidator—Removal—By Master—When appropriate—Apprehension of bias—Adverse finding should not be made against liquidator unless (1) attempt was made to resolve issues at meeting between liquidator and complainant; or (2) there was clear and unanswered transgression of statutory requirement—Companies Act 61 of 1973, s 379(1).
TLE (PTY) LTD v THE MASTER OF THE HIGH COURT AND OTHERS (GSJ)

RAUTENBACH AJ

2011 NOVEMBER 22 

Company—Winding-up—Liquidator—Remuneration—When entitled to draw —Item 5 of applicable regulations purporting to give Master power to allow liquidator to credit and draw an amount of remuneration before confirmation of liquidation and distribution account in which amount appears—Item 5 ultra vires ss 403–408 of Act—Companies Act 61 of 1973, ss 403–408; Regulations for the Winding-Up and Judicial Management of Companies, reg 24, annexure CM101, item 5.
REGISTRAR OF MEDICAL SCHEMES AND ANOTHER v SUREMED MEDICAL SCHEME (SCA)

HARMS DP, LEWIS JA, MALAN JA, BOSIELO JA and THERON JA

2011 AUGUST 23; SEPTEMBER 29 

[2011] ZASCA 173

Medicine—Medical aid—Medical aid scheme—Amalgamation—No amalgamation or transfer of business without underlying agreement between parties—Role of Registrar of Medical Schemes supervisory—May only confirm exposition if valid underlying agreement between parties—Medical Schemes Act 131 of 1998, s 63.
SHANGE v MEC FOR EDUCATION, KWAZULU-NATAL (KZD)

GOVINDASAMY AJ

2011 MARCH 7; JUNE 17
Minor—Proceedings by—Prescription—Extinctive prescription—Age of majority changed from 21 to 18—Effect—Not affecting accrued rights of child—Child whose cause of action arose before change entitled to same time period for institution of action as existed before change—Children’s Act 38 of 2005, s 17 read with Prescription Act 68 of 1969, s 13(1).
JW v CW (NCK)

OLIVIER J

2010 SEPTEMBER 7, 27 

Partnership—Universal partnership—Whether possible in marriage out of community of property—Not if contradicting terms of antenuptial contract. 

Husband and wife—Divorce—Proprietary rights—Marriage out of community of property—Wife alleging tacit agreement of universal partnership—Proof—Evidence of existence of such agreement inadmissible if contradicting terms of antenuptial contract.
COMPASS INSURANCE CO LTD v HOSPITALITY HOTEL DEVELOPMENTS (PTY) LTD (SCA)

LEWIS JA, VAN HEERDEN JA, CACHALIA JA, MALAN JA and LEACH JA

2011 SEPTEMBER 9, 26

[2011] ZASCA 149
Engineering and construction law—Building contract—Construction guarantee—Payment in terms of—Claim for payment in terms of clause in construction guarantee where ‘provisional sequestration or liquidation court order has been granted against the recipient’—Clause requiring that ‘demand shall enclose a copy of the court order’—Requirements of construction guarantee absolutely clear and having to be fulfilled on its terms—No justification for departure from those terms—Where court order not enclosed with demand, guarantor not liable.
MEC FOR HEALTH, GAUTENG v 3P CONSULTING (PTY) LTD (SCA)

HEHER JA, VAN HEERDEN JA, MHLANTLA JA, TSHIQI JA and BERTELSMANN AJA

2010 NOVEMBER 12; DECEMBER 1 

[2010] ZASCA 156
Government procurement—Procurement process—Services agreement—Renewal—Validity—Services agreement between provincial department and private company—Original agreement providing for renewal period of two years ‘subject to negotiations’ renewed for three years and at increased price—Whether doing so valid under public law—Increases properly flowing from negotiations between parties as contemplated in services agreement—No new services agreement requiring competitive public bidding process concluded—Constitution, s 217 read with Public Finance Management Act 1 of 1999, s 38(1)(a)(iii).
EDREI INVESTMENTS 9 LTD (IN LIQUIDATION) v DIS-CHEM PHARMACIES (PTY) LTD (ECP)

EKSTEEN J

2010 JANUARY 12, 18
Landlord and tenant—Lease—Obligations of tenant—Commercial tenant—Obligation to continue trading—Tenant in shopping centre required to trade at capacity for full period of lease—Claiming inability to trade profitably at negotiated rental and threatening to stop trading unless rental substantially reduced—Landlord seeking interim interdict—Cessation of trading would do irreparable harm to landlord’s business—Fact that lease not as lucrative as envisaged not entitling tenant to walk away—Interdict granted.
JAFFIT v GARLICKE & BOUSFIELD INC (KZP)

MADONDO J

2011 DECEMBER 5; 2012 JANUARY 27 

Delict—Elements—Unlawfulness or wrongfulness—Liability for omission—Failure to inform of irregular transaction—Attorney purporting to represent his firm in loan transactions with investors, where loans ultimately misappropriated—Third party introducing investors to attorney and aware of irregularity of scheme—Third party having duty to inform firm of conduct of attorney.
ESSA v ASMAL (KZP)

SEEGOBIN J

2011 APRIL 4; JULY 1
Credit agreement—Consumer credit agreement—Whether agreement subject to NCA—Loan under Muslim custom—Loan, underpinned by issuing of blank cheque by borrower, to be repaid together with ‘profit share’ stipulated by borrower—Loan and cheque constituting two distinct agreements—NCA not applying to cheque—Lender may launch provisional sentence proceedings on cheque without complying with s 129 of NCA—National Credit Act 34 of 2005, ss 1, 4(5)(a), 8(4)(d), 8(4)(f) and 129.
DANIELS AND ANOTHER v STANDER (WCC)

OLIVIER AJ

2011 APRIL 1 

Close corporation—Members—Cessation of membership—Application for order for cessation of membership—Alleged breach of partnership agreement between members—Termination of partnership not having resulted in loss of right to remain member of CC—Court determining fair value of member’s interest—Close Corporations Act 69 of 1984, s 36(1)(c) and (d).
PHEKO AND OTHERS v EKURHULENI METROPOLITAN MUNICIPALITY (CC)

MOGOENG CJ, MOSENEKE DCJ, FRONEMAN J, JAFTA J, KHAMPEPE J, NKABINDE J, SKWEYIYA J, VAN DER WESTHUIZEN J and YACOOB J

2011 SEPTEMBER 15; DECEMBER 6

[2011] ZACC 34
State—Duties—Disaster management—Evacuation—Meaning—Not including eviction and demolition of houses without an order of court—Evacuation implying evacuees might return to their homes, if possible—Disaster Management Act 57 of 2002, s 55(2)(d).
COOK NO v SJ COETZEE INC (GNP)

SOUTHWOOD J, PRINSLOO J and MOLOPA J

2009 NOVEMBER 4, 20

Insolvency—Trustee—Accounts—Liquidation and distribution account—Confirmation—Effect—Though finally disposing of matters dealt with in account, estate continuing to vest in trustee—Trustee still obliged to collect debts and to recover property of estate—Trustee (or, failing him, creditor acting in his name) may after confirmation institute proceedings for recovery of improper disposition—Insolvency Act 24 of 1936, ss 32(1) and 112.
PT v LT AND ANOTHER (WCC)

BINNS-WARD J

2011 NOVEMBER 15; 2012 FEBRUARY 2 

Husband and wife—Divorce—Maintenance—Maintenance order—Substitution—High Court order substituted by maintenance court order—Effect of maintenance court order on rights accrued under High Court order—Whether such rights extinguished—Substitute order operating prospectively and not expunging such accrued rights—Maintenance Act 99 of 1998, ss 16(1)(b) and 22.

Husband and wife—Divorce—Maintenance—Maintenance order—Civil enforcement—Act alone governing civil enforcement of High Court maintenance orders—Maintenance Act 99 of 1998, ss 26–30.
LAERSKOOL GENERAAL HENDRIK SCHOEMAN v BASTIAN FINANCIAL SERVICES (PTY) LTD (CC)

LANGA CJ, MOSENEKE DCJ, CAMERON J, MOKGORO J, NGCOBO J, NKABINDE J, O’REGAN J, SACHS J, SKWEYIYA J, VAN DER WESTHUIZEN J and YACOOB J

2009 MAY 7

[2009] ZACC 12
Appeal—To Constitutional Court—Leave to appeal—When granted—Inordinate delay—Parties wishing to undertake further appeal to CC on constitutional issue to be mindful that undesirable to leave matters in abeyancesince successful litigant in SCA might reasonably infer that SCA judgment having become final—Parties disregarding periods specified in CC Rules without substantial reason should not expect injustice of reopened proceedings to be imposed on opposing litigant.

Appeal—To Constitutional Court—Leave to appeal—When granted—Inordinate delay—Inducing reasonable belief that order unassailable—To permit further appellate proceedings would cause injustice to respondent—Applicant having failed to establish that it would be justified or fair to grant it condonation.
SMI TRADING CC v MOBILE TELEPHONE NETWORKS (PTY) LTD AND OTHERS (GSJ)

COPPIN J

2011 FEBRUARY 15 
Posts and telecommunications—Telecommunications—Mobile cellular telecommunication services—Electronic communications network service licensee—Right of entry upon and construction of lines across land and waterways—Such right subject to ‘applicable law’, meaning all laws applicable to intended action—Electronic Communications Act 36 of 2005, s 22(1) and s 22(2).

Constitutional law—Legislation—Validity—Electronic Communications Act 36 of 2005, s 22—Proviso in s 22(2) that ‘regard must be had to applicable law’ bringing s 22 into line with Constitution in that arbitrary action not countenanced.

MABASO v ROAD ACCIDENT FUND (FB)

KUBUSHI AJ

2011 SEPTEMBER 22
Costs—Taxation—Settlement negotiations at court—Fee for consultation with client to discuss settlement—Whether to be taxed as party and party or attorney and client costs—Consultation forming integral part of settlement process—Since fee for settlement negotiations taxable in party and party bill, fee in respect of attendant consultation similarly taxable—Uniform Rules of Court, rule 70, item A-6.
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MINISTER OF SAFETY AND SECURITY AND OTHERS v MOHAMED AND ANOTHER (SCA)
NAVSA JA, HEHER JA, CACHALIA JA, SNYDERS JA and PLASKET AJA

2011 AUGUST 26; SEPTEMBER 21 

[2011] ZASCA 134

Appeal—Leave to appeal—Extension of grounds of appeal—Appeal to full court of High Court from decision of single judge—Full court having no jurisdiction to extend ground of appeal upon which leave to appeal granted—If appellant dissatisfied with grounds of appeal upon which leave to appeal granted, he/she has to direct petition to Supreme Court of Appeal for extension of such grounds of appeal.

Search and seizure—Search—Search warrant—Validity—Provisions of ss 20 and 21 of Criminal Procedure Act 51 of 1977 striking balance between need for search and seizure powers and right to privacy of individuals—Such provisions providing sufficient safeguards against unwarranted invasion of right to privacy—In legal proceedings relating to validity of warrant, where constitutionality of ss 20 and 21 not attacked, starting point is whether warrant complies with relevant statutory provisions—Two criteria for validity that apply to all warrants are that warrant must be intelligible or capable of being understood and must authorise no more than permitted by authorising statute.
S v MATHONSI (KZP)
MADONDO J and SISHI J

2011 JANUARY 4; JULY 26 

Evidence—Witnesses—Hostile witness—Previous inconsistent statement by—Rule limiting use of such statement to impeaching credibility of witness to be replaced by rule that it may also be used as evidence of truth of matter stated in statement—Previous inconsistent statement admissible for such purpose, if (1) evidence contained therein would be admissible if given in court; (2) statement made voluntarily and not result of undue pressure, threats or inducements; (3) statement made in circumstances in which witness would understand importance of telling truth; (4) statement is reliable and has been fully and accurately transcribed; and (5) statement made in circumstances where witness would be liable to prosecution for giving deliberately false statement.

S v QWABE (WCC)
NDITA J and S OLIVIER AJ

2010 FEBRUARY 12; MAY 11 

Robbery—Aggravating circumstances—Sentence—Minimum sentence in terms of s 51 of Criminal Law Amendment Act 105 of 1997—Previous conviction of robbery (without aggravating circumstances)—Whether accused to be sentenced to minimum of 20 years’ imprisonment in terms of s 51(2)(a)(ii) of Act—Words ‘any such offence’ in s 51(2)(a)(ii) referring to offence of same ‘kind or degree’ as offence for which sentence to be imposed—Previous conviction in present case therefore having to be one of robbery with aggravating circumstances before s 51(2)(a)(ii) applicable—Section 51(2)(a)(ii) of Act therefore not applicable—Sentence of 20 years’ imprisonment imposed by magistrate replaced with one of 15 years’ imprisonment.

Words and phrases—‘Any such offence’—Meaning of in s 51(2)(a)(ii) of Criminal Law Amendment Act 105 of 1997—Held to mean offence of same ‘kind or degree’ as offence for which sentence to be imposed—Thus where accused convicted of robbery with aggravating circumstances, previous conviction which would require s 51(2)(a)(ii) to be applied would have to be one of robbery with aggravating circumstances—Previous conviction of robbery (without aggravating circumstances) not sufficient.
NAIDOO AND OTHERS v NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS AND ANOTHER (CC)
NGCOBO CJ, MOSENEKE DCJ, CAMERON J, FRONEMAN J, JAFTA J, KHAMPEPE J, MOGOENG J, MTHIYANE AJ, NKABINDE J, VAN DER WESTHUIZEN J and YACOOB J

2011 MAY 24; AUGUST 10 

[2011] ZACC 24
Prevention of crime—Restraint order in terms of Prevention of Organised Crime Act 121 of 1998—Application for under s 26—Whether legal expenses of defendant payable from property held by person other than person against whom restraint order made—On proper interpretation of s 26(6), read with s 26(1), of Act, not a plausible interpretation that access can be given to property held by person other than person against whom restraint order has been made—Provision for such expenses in s 26(6) narrowly and finely crafted and should not readily be overridden.

S v EVILIO (GSJ)
VAN OOSTEN J and MAHALELO AJ

2011 OCTOBER 14 

Escaping from custody—Contravention of s 51(1) of Criminal Procedure Act 51 of 1977—Onus on State to prove lawful arrest of accused—That an essential element of charge—Accused not denying that he was arrested—That cannot and does not constitute proof of arrest on which State failed to lead evidence.

S v KRUGER (SCA)
HARMS AP, SHONGWE JA and PLASKET AJA

2011 NOVEMBER 23, 29 

[2011] ZASCA 219
Sentence—Imposition of—Factors to be taken into account—Aggravating factors—Fact that offences committed within short period (in casu eight months) after expiry of parole period an aggravating factor.

Sentence—Imposition of—Factors to be taken into account—Cumulative effect of sentences imposed on more than one count—Order that sentences run concurrently—Fact that offences committed at different places and different times may be consideration against ordering concurrence of sentences—But that factor cannot justify failure to factor in cumulative effect of sentences—Court must tirelessly balance mitigating and aggravating factors to reach appropriate sentence.

Sentence—Imposition of—Factors to be taken into account—Cumulative effect of sentences imposed on more than one count—While destitution is no justification for turning to crime, it may be mitigating factor when balancing cumulative effect of whole sentence where there are multiple convictions.

Sentence—Imposition of—Factors to be taken into account—Period spent in prison awaiting trial—Fair to take such into account in determining appropriate sentence, especially where such period lengthy.
S v MATHEBULA AND ANOTHER (SCA)
MTHIYANE JA, MAYA JA and BOSIELO JA

2011 SEPTEMBER 5, 29 

[2011] ZASCA 165

Sentence—Prescribed sentences—Minimum sentences—Imposition of in terms of Criminal Law Amendment Act 105 of 1997—Discretion in terms of proviso to s 51(2) of Act to impose sentence exceeding prescribed minimum—Discretion to be exercised judicially and on reasonable grounds—Court to give reasons for departing from prescribed minimum sentence—In absence of such reasons, conclusion inescapable that decision arbitrary or that discretion not exercised judicially—Appeal court should not have to speculate on reasons which motivated sentencing court to depart from prescribed minimum—Such would be subversive of principles of openness, transparency, accountability and fairness.

Sentence—Prescribed sentences—Minimum sentences—Imposition of in terms of Criminal Law Amendment Act 105 of 1997—Discretion in terms of proviso to s 51(2) of Act to impose sentence exceeding prescribed minimum—Court, in judgment on sentence, should identify on record aggravating circumstances which cause it to impose sentence greater than prescribed minimum and explain why such circumstances justify departure from prescribed sentence.
S v QN (KZP)
WALLIS J, GORVEN J and NGWENYA AJ

2011 MAY 4, 27 

Evidence—Witnesses—Calling, examination and refutation of—The oath—Admonition to speak the truth—Section 164(1) of Criminal Procedure Act 51 of 1977—Requirement for implementation of s 164(1) is that witness does not understand import of oath or affirmation—Effect of such lack of understanding not inadmissibility of evidence of witness but that court to consider whether witness competent—Evidence of such witness competent if requirements of section satisfied.

Evidence—Witnesses—Calling, examination and refutation of—Intermediary—Section 170A of Criminal Procedure Act 51 of 1977—Swearing in of intermediary—Analogy between intermediary and an interpreter false—Purpose of s 170A met by intermediary mediating questions put to witness, and not answers given—Not correct that, if intermediary not sworn in, it amounts to irregularity—But practice of swearing in intermediaries not to be denigrated as it serves salutary purpose—If oath administered to intermediary, it should be to honestly and faithfully and to best of ability to discharge function of intermediary.
KOTZE v MINISTER OF SAFETY AND SECURITY (GSJ)
HARTFORD AJ

2011 AUGUST 30 
Arrest—Use of deadly force in effecting arrest—Lawfulness of—Requirement that police alert the suspect that an attempt to arrest him being made—Suspect must be given an opportunity to react to that before force is employed—Criminal Procedure Act 51 of 1977, s 49(2).

S v LANGENI (ECG)
PAKADE ADJP and ANDREWS AJ

2011 MARCH 2; JULY 14 

Robbery—Sentence—Effect of cumulative sentences—Accused having committed two armed robberies over a period of a year—Accused having assembled an arsenal of weapons in order to commit the robberies—Accused having attempted to kill his victims—Court ordering cumulative sentence of 43 years’ imprisonment to run concurrently, rendering it an effective sentence of 30 years’ imprisonment—In view of the gravity of offences court on appeal upholding sentence.
DIRECTOR OF PUBLIC PROSECUTIONS, NORTH GAUTENG, PRETORIA v THUSI AND OTHERS (SCA)
MTHIYANE JA, VAN HEERDEN JA and SHONGWE JA

2011 SEPTEMBER 6, 29 

[2011] ZASCA 176
Sentence—Prescribed sentence—Minimum sentences—Imposition of in terms of Criminal Law Amendment Act 105 of 1997—‘Substantial and compelling circumstances’—Youthfulness—Must be weighed against objective gravity of offences, their prevalence in South Africa and the legitimate expectations of society that such crimes had to be seriously punished. 
Sentence—Prescribed sentence—Minimum sentences—Imposition of in terms of Criminal Law Amendment Act 105 of 1997—‘Substantial and compelling circumstances’—Prospects of rehabilitation—Must be weighed against objective gravity of offences, their prevalence in South Africa and the legitimate expectations of society that such crimes had to be seriously punished.
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