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JUDGEMENTS OF INTEREST IN THE NOVEMBER EDITIONS OF THE SALR AND THE
SACR

SOUTH AFRICAN LAW REPORTS

Real estate: estate agents commission and the effective cause of a sale

In Wakefields Real Estate (Pty) Ltd v Attree and Others 2011 (6) SA 557 (SCA) the Supreme
Court of Appeal considers which of two estate agents is the effective cause of a sale and so
entitled to commission. The facts are that W, an estate agent, takes H to see a property
owned by the As. H likes it and so does her husband. However the price is too high. Shortly
afterwards H, by chance, runs into another estate agent, D. H describes the property to D.
About five weeks pass. Then DH, another estate agent, persuades the As to lower the price.
The As do so. Mr A also phones D and tells of the new price. And D then telephones H and
arranges a visit. D also drafts an offer to purchase and persuades A to lower the price further.
(D will take a lesser commission.) H visits and that evening concludes the sale with the As.

Defamation: the defence of truth and public benefit

In Modiri v Minister of Safety and Security and Others 2011 (6) SA 370 (SCA) the Supreme
Court of Appeal consider the public benefit defence to defamation. What occurs is a
newspaper article states that the appellant is ‘allegedly involved in drug dealing, cash-in-
transit heists and car theft’. He sues for defamation. The media respondents raise the
justification of truth and public benefit. The High Court finds for them. The appellant appeals.
In issue is the validity of authority which suggests it cannot be for the public benefit to
publicise the identity of a suspect not yet charged.

Internet gambling

Casino Enterprises (Pty) Ltd v Gauteng Gambling Board and Others 2011 (6) SA 614 (SCA)
concerns an internet casino run from Swaziland and not licensed in South Africa. In issue is
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whether the National Gambling Act 7 of 2004 and the Gauteng Gambling Act 4 of 1995 are
infringed. This where a player in South Africa can transfer money to the appellant, and then at
his computer choose a game and a stake and press a button to send this data to appellant’s
computer server in Swaziland. The server then decides the outcome of the play and sends it
to the player.

SOUTH AFRICAN CRIMINAL LAW REPORTS

Restorative justice and sentencing for rape

In DPP, North Gauteng v Thabethe 2011 (2) SACR 567 (SCA) the suspension of a sentence of
10 years' imprisonment, on conditions intended to give effect to the principles of restorative
justice, is challenged on appeal. The SCA considers whether such a sentence is appropriate
for a conviction on charges as serious as in this case—the rape of a 15-year-old girl by a
person who had assumed the role of her father figure.

Rape: whether single transaction or separate acts

In S v Willemse 2011 (2) SACR 531 (ECG) the court considers the accused’s vaginal and then
anal penetration of the complainant. In issue is whether the acts are a single transaction and
so a single rape, or whether they constitute two rapes. In this regard the court examines
whether the accused had formed a separate intent for each act.

Prisons: State delictual liability for tuberculosis contracted in prison

In Lee v Minister of Correctional Services 2011 (2) 603 (WCC) the plaintiff contracted
pulmonary tuberculosis while incarcerated at Pollsmoor prison. The court considers the
plaintiff's claim that the defendant was negligent in failing to prevent the spread of the
disease in the prison, and in failing to preventing the plaintiff from contracting it.

WE WELCOME YOUR FEEDBACK

Please forward any comments regarding The South African Law Reports and The South African
Criminal Law Reports to lawreports@juta.co.za.
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The Juta Law Reports Team
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Modiri v Minister of Safety and Security and Others 2011 (6) SA 370 (SCA)

Satawu v Garvis and Others 2011 (6) SA 382 (SCA)

Premier, Limpopo Province v Speaker of The Limpopo Provincial Government and Others
2011 (6) SA 396 (CC)

Pretoria Society of Advocates and Another v Geach and Others 2011 (6) SA 441 (GNP)

e Lynn NO and Another v Coreejes and Another 2011 (6) SA 507 (SCA)

e Ex Parte WH and Others 2011 (6) SA 514 (GNP)

COPYRIGHT JUTA & CO LTD, 2011


mailto:lawreports@juta.co.za�
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FLYNOTES

SOCRATOUS v GRINDSTONE INVESTMENTS (SCA)
NAVSA JA, PONNAN JA and SHONGWE JA
2011 FEBRUARY 22; MARCH 10

Practice—Stay of proceedings—Grounds—Lis alibi pendens—Defence should operate to stem
unwarranted proliferation of litigation involving same parties based on same cause of action
and related to same subject-matter.

COSIRA DEVELOPMENTS (PTY) LTD v SAM LUBBE INVESTMENTS CC t/a LUBBE
CONSTRUCTION AND OTHERS (GSJ)

VAN OOSTEN J

2011 AUGUST 11; SEPTEMBER 9

Sale—Double  sale—Remedy—Specific = performance—Whether  appropriate—Successive
purchaser seeking order for specific performance against original seller—Tripartite agreement
not concluded—No privity of contract between successive purchaser and original seller—
Successive purchaser lacking required direct interest and therefore locus standi to claim
specific performance against original seller.

Specific performance—When ordered—Factors affecting court’s discretion—Public policy—
Successive sales of immovable property—Successive purchaser seeking specific performance
against original seller—No privity between successive purchaser and original seller—Original
seller's choice of first purchaser constituting delectus personae—Granting order would also
frustrate original seller’'s black empowerment policy—Court exercising discretion against
granting of order of specific performance.

PIENAAR AND ANOTHER v MASTER OF THE FREE STATE HIGH COURT,
BLOEMFONTEIN, AND OTHERS (SCA)

LEWIS JA, CACHALIA JA, SHONGWE JA, THERON JA and MAJIEDT JA

2011 MAY 10; JUNE 1

Will—Revocation—By later testamentary instrument—Both wills dealing with entire estate—
Later will differing from earlier one but lacking revocation clause—Later will impliedly revoking
earlier one insofar as inconsistent with it.

SILENT POND INVESTMENTS CC v WOOLWORTHS (PTY) LTD AND ANOTHER (D)
MORLEY AJ
2007 JUNE 11, 25

Contract—Terms—Good faith—Clause in contract under which parties undertook to observe
the utmost good faith—Good-faith requirement applying to overall implementation of
agreement and conduct of parties towards each other—One party not entitled to advance its
own interests at expense of other.

MODIRI v MINISTER OF SAFETY AND SECURITY AND OTHERS (SCA)
BRAND JA, MAYA JA, MHLANTLA JA, MAJIEDT JA and MEER AJA
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2011 SEPTEMBER 7, 28

Defamation—Defences—Truth and public benefit—Publication of identity of suspect not yet
charged—Authority suggesting as general rule that such not for public benefit—Court
disagreeing—Public benefit element where court to balance rights of publisher and of subject
of publication on facts before it—Facts might vary and accordingly courts should not restrict
themselves by departing from general rules—Decision whether publication was for public
benefit in one case might not be authority in another which had distinguishable facts.

SATAWU v GARVIS AND OTHERS (SCA)
NAVSA JA, BRAND JA, VAN HEERDEN JA, MHLANTLA JA and PLASKET AJA
2011 SEPTEMBER 5, 27

Constitutional law—Human rights—Right to assemble, demonstrate, picket and petition—
Section 11(2)(b) of Act does not limit right—Constitution, s 17, read with Regulation of
Gatherings Act 205 of 1993, ss 11(1) and 11(2)(b).

PREMIER, LIMPOPO PROVINCE v SPEAKER OF THE LIMPOPO PROVINCIAL
GOVERNMENT AND OTHERS (CC)

NGCOBO CJ, MOSENEKE DCJ, CAMERON J, FRONEMAN J, JAFTA J, KHAMPEPE J, MOGOENG J,
NKABINDE J, VAN DER WESTHUIZEN J, YACOOB J and MTHIYANE AJ

2011 FEBRUARY 24; AUGUST 11

Constitutional law—Legislation—Enactment—Provincial legislature—Ambit of legislative
authority of provincial legislature—General principles of delegation of legislative authority to
provincial legislatures set out—Provincial legislature lacking authority to enact legislation
dealing with own financial management—Constitution, s 104.

PRETORIA SOCIETY OF ADVOCATES AND ANOTHER v GEACH AND OTHERS (GNP)
K VAN DIJKHORST AJ, PC COMBRINCK AJ and IWB DE VILLIERS AJ
2011 AUGUST 29-31; SEPTEMBER 2-3

Advocate—Misconduct—Specific forms—Double briefing and overreaching—Claims against
Road Accident Fund—Appropriate sanction—Whether dishonesty established—Dishonesty
element of overreaching—Brazen defiance of applicable rules and circulars of bar council
established—Supine attitude of bar council and judges calling the roll in such cases noted—
Conduct of various respondents analysed—Restitution coupled with either suspension or
disbarring ordered.

Advocate—Misconduct—Appropriate order—Restitution—Double briefing and overreaching—
Court may, over and above fines imposed by bar council, order restitution in conjunction with
suspension or disbarring—In case of suspension, repayment may be made condition of order—
In case of disbarring, repayment may be ordered in exercise of court’s inherent power to
control and discipline its practitioners.

Court—High Court—Powers—Power to control and discipline practitioners—Power to order
practitioner to return ill-gotten gains—Court may order restitution in conjunction with
suspension or striking-off—In case of suspension, repayment may be made condition of
order—In case of striking-off, repayment may be ordered in exercise of court’s inherent power
to control and discipline its practitioners.

LYNN NO AND ANOTHER v COREEJES AND ANOTHER (SCA)
LEWIS JA, SNYDERS JA, MALAN JA, MAJIEDT JA and SERITI JA
2011 SEPTEMBER 1, 28

Company—Winding-up—Liquidator—Proceedings by and against—Two of three liquidators
instructing attorneys to act—Effect—Act not null and can be ratified—Companies Act 61 of
1973, s 382(1).

EX PARTE WH AND OTHERS (GNP)

TOLMAY J and KOLLAPEN J
2011 AUGUST 22; SEPTEMBER 27
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Minor—Surrogate mother—Surrogate motherhood agreement—Confirmation by court—
Information required by court—Affidavit should contain (1) all factors set out in Children’s Act
with documentary proof where applicable; (2) any previous applications for surrogacy; (3)
reports by clinical psychologist in respect of commissioning parents and surrogate mother; (4)
medical report regarding surrogate mother; (5) details and proof of payment of any
compensation for services rendered; (6) all agreements between surrogate and any
intermediary; (7) full particulars if any agency was involved; and (8) whether any of
commissioning parents have been charged with or convicted of violent crime or crime of
sexual nature—Children’s Act 38 of 2005.

MAIMELA AND ANOTHER v MAKHADO MUNICIPALITY AND ANOTHER (SCA)
MPATI P, CACHALIA JA and MAJIEDT JA
2011 FEBRUARY 23; MAY 20

Delict—Specific = forms—Injuria—Defences—Necessity—Killing of innocent victim in
circumstances of necessity—In determining lawfulness of killing, due regard to be had to
victim’s right to life—But to deny person right to act by killing in circumstances of necessity to
protect his life would be to deny that person his or her right to life—Where person’s conduct in
killing of innocent person objectively reasonable, such person to be exonerated—In
considering whether conduct was reasonable, court to consider proportionality.
Delict—Specific forms—Loss of support—Dependant’s action—Elements—Wrongful act on part
of defendant causing death of deceased to be proved—No cause of action for loss of support
without proof of wrongful act.

CASSIM AND ANOTHER v VOYAGER PROPERTY MANAGEMENT AND OTHERS (SCA)
CLOETE JA, PONNAN JA, SHONGWE JA, LEACH JA and SERITI JA
2011 AUGUST 30; SEPTEMBER 11

Sectional title—Sectional title scheme—Locus standi of unit owner to institute proceedings
on behalf of body corporate—General principles set out—Owner obliged to apply for curator ad
litem to investigate grounds and desirability of instituting proceedings—Sectional Titles Act 95
of 1986, s 41(1).

WAKEFIELDS REAL ESTATE (PTY) LTD v ATTREE AND OTHERS (SCA)
NAVSA JA, LEWIS JA, PONNAN JA, MHLANTLA JA and WALLIS JA
2011 SEPTEMBER 12, 28

Principal and agent—Estate agent—Commission—Claim for payment—Introduction by
agent—Estate agent W taking H to see A’s property; H liking it but its price too high; shortly
afterward H by chance meeting agent D and mentioning property; five weeks later A reducing
price and informing D of this, and D contacting H and arranging sale—W effective cause of
sale and entitled to commission.

LEE v MINISTER OF CORRECTIONAL SERVICES (WCC)
DE SWARDT AJ

2009 DECEMBER 2-10 2010 FEBRUARY 1-25; MARCH 16, 17
2011 MARCH 11

Delict—Elements—Unlawfulness or wrongfulness—Liability for omission—Public authority or
functionary—Failure to take steps to prevent spread of disease in prison—Prisoner contracting
tuberculosis—While protections afforded by Bill of Rights might militate against imposing legal
duties on private citizens, different considerations apply in instances where conduct of public
authority or functionary in issue—Minister ultimately responsible for safety, health and
wellbeing of prisoners—Minister liable—Constitution, ss 2, 7 and 41(1).

GAAP POINT OF SALE (PTY) LTD v VALJEE AND OTHERS NNO (KzZD)

HUGHES-MADONDO AJ
2010 OCTOBER 12; NOVEMBER 1
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Contract—Consensus—Offer and acceptance—Counter-offer—Offeree making counter-offer by
amending terms of contract offered—That amounting to rejection and destruction of original
offer—Original offeror rejecting counter-offer—Counter-offer thereafter no longer open for
acceptance—Acceptance of counter-offer after its rejection not bringing contract into
existence.

Declaration of rights—When granted—Monthly tenant and landlord negotiating terms of
proposed lease—Monthly tenant cannot during such negotiations ask court to issue declarator
in respect of its tenancy—Tenant having no clear right as yet due to negotiations.

ABSA TECHNOLOGY FINANCE SOLUTIONS LTD v PABI'S GUEST HOUSE CC AND
OTHERS (FB)

KRUGER J

2009 OCTOBER 1, 22

Credit agreement—Consumer credit agreement—Applicable legislation—Whether agreement
subject to NCA—Lease agreement—Under NCA ‘lease’ in reality a sale and requiring ownership
to pass—Whether charge, fee or interest payable to be determined by content of agreement—
Court to have regard to its substance, not merely its form—National Credit Act 34 of 2005, s 1
sv ‘lease’ and s 8(4)(f).

CASINO ENTERPRISES (PTY) LTD v GAUTENG GAMBLING BOARD AND OTHERS (SCA)
HEHER JA, PONNAN JA, SERITI JA, PLASKET AJA and PETSE AJA
2011 AUGUST 23; SEPTEMBER 28

Gaming and wagering—Gambling—Online gambling—Legality—Person in South Africa
transferring money to online casino’s operator in Swaziland; person at his computer then
choosing game and stake and sending this data to operator’s computer server in Swaziland;
server deciding outcome of play and sending it to player—Online casino not licensed in South
Africa—Both player and operator contravening Acts—National Gambling Act 7 of 2004, ss 8
and 11 read with Gauteng Gambling Act 4 of 1995, s 76(2).

JIKEKA v SOUTH AFRICAN SOCIAL SECURITY AGENCY (ECM)
DAWOOD J
2010 AUGUST 12; SEPTEMBER 23

Administrative law—Administrative action—Procedure to be followed—Furnishing of
reasons—Time limit—Prescribed 90-day time limit—Administrator having 90 days within which
to furnish reasons—Bringing of application to court to compel furnishing of reasons before
expiry of 90-day period premature—Promotion of Administrative Justice Act 3 of 2000, s 5(2).

MACCSAND (PTY) LTD AND ANOTHER v CITY OF CAPE TOWN AND OTHERS (SCA)
HARMS AP, CLOETE JA, SHONGWE JA, WALLIS JA and PLASKET AJA

2011 AUGUST 16; SEPTEMBER 23

Mines and minerals—Mining right—Nature and ambit—Limitation—Town planning—Town
planning and zoning schemes—Possessor of mining right or permit under Act also requiring

authorisation under LUPO to mine—Land Use Planning Ordinance 15 of 1985 (Cape); Minerals
and Petroleum Resources Development Act 28 of 2002.

SOUTH AFRICAN CRIMINAL LAW REPORTS

DECEMBER 2011

TABLE OF CASES

e S v Willemse 2011 (2) SACR 531 (ECG)
e S v Engelbrecht 2011 (2) SACR 540 (SCA)
e SvAlam 2011 (2) SACR 553 (WCC)
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e Director of Public Prosecutions, North Gauteng v Thabethe 2011 (2) SACR 567 (SCA)

e S v Jeffries 2011 (2) SACR 580 (FB)

¢ National Director of Public Prosecutions v Makosholo and Others 2011 (2) SACR 598 (ECP)
e Lee v Minister of Correctional Services 2011 (2) SACR 603 (WCC)

FLYNOTES

S v WILLEMSE (ECG)
EBRAHIM J and GRIFFITHS J
2011 JANUARY 26; FEBRUARY 10

Rape—Elements of—Whether vaginal penetration followed by anal penetration constituting
two separate and distinct acts of rape—In casu, two distinct thought processes involved,
appellant having formed separate intent to rape complainant in completely different manner
to that in which he had initially been raping her—Appellant correctly convicted of two separate
acts of rape by trial court.

Rape—Sentence—Life imprisonment—Minimum sentence in terms of Criminal Law
Amendment Act 105 of 1997—Where appellant, having penetrated complainant vaginally and
thereafter anally, convicted of two separate acts of rape and sentenced to minimum sentence
of life imprisonment in terms of s 51 of Act—Acts of rape followed closely upon one another—
Had there been single transaction, appellant would not have been convicted of two separate
acts of rape—Prospects of rehabilitation, youthfulness and other personal circumstances of
appellant considered—Substantial and compelling circumstances for imposing lesser sentence
existed—Sentence of life imprisonment substituted with 20 years’ imprisonment.

S v ENGELBRECHT (SCA)
MPATI P, BOSIELO JA and PLASKET AJA
2011 MARCH 7; MAY 17

Fraud—Sentence—Where appellant convicted on 157 counts of fraud and one of corruption
for his role in fraudulently falsifying documentation relating to sales of motor vehicles so that
such transactions would be zero-rated for value-added tax as exports when in fact sold
locally—Revenue Service suffering loss of R1,6 million—Evidence proving that appellant played
pivotal role in elaborate, well thought out and planned fraudulent scheme—Endemic nature of
fraud in our society requiring that sentences with deterrent effect be imposed—Sentence of six
years’ imprisonment, of which two years conditionally suspended, not inappropriate given
scale and circumstances under which appellant and other participants had committed
offences.

Sentence—Imposition of—Factors to be taken into account—Parity of sentences—Differing
sentences imposed on three accused convicted of same offence in two different courts—Where
other participants, convicted pursuant to plea-bargain agreements under s 105A of Criminal
Procedure Act 51 of 1977, receiving more lenient sentences than appellant convicted pursuant
to pleading not guilty—Because appellant pleaded not guilty, evidence had been led about
how frauds were carefully planned and executed—Trial court justified in taking such evidence
into account—Each court had discretion to decide on appropriate sentence based on facts
adduced before that court.

Sentence—Imposition of—Factors to be taken into account—Sentence—Cumulative effect of
sentences imposed on more than one count—Where appellant, convicted on 157 counts of
fraud and one of corruption, sentenced to six years’ imprisonment of which two conditionally
suspended on combined fraud counts and three years’ imprisonment on count of corruption—
Various counts of fraud and one of corruption all emanated from same transactions—
Cumulative effect of sentences not properly considered by court a quo—Fair that such
sentences be ordered to run concurrently, ameliorating severity thereof.

S v ALAM (WCC)

BOZALEK J and CLOETE AJ
2011 APRIL 29; MAY 13
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Appeal—Leave to appeal—From magistrates’ court to High Court—In what cases—Where
person sentenced to life imprisonment by regional court in terms of s 51(1) of Criminal Law
Amendment Act 105 of 1997—Amendments to s 309(1)(a) of the Criminal Procedure Act 51 of
1977 by s 99(1) of Child Justice Act 75 of 2008 having effect of removing automatic right of
appeal to High Court from persons sentenced to life imprisonment by regional magistrates’
court, unless person falling into categories of persons stipulated in s 84 of latter Act—In casu,
appellant, having been convicted and sentenced before such amendment came into effect on
1 April 2010, entitled to appeal without having to apply to trial court for leave to appeal.
Rape—Sentence—Life imprisonment—Minimum sentence in terms of Criminal Law
Amendment Act 105 of 1997—'Substantial and compelling circumstances’ as contemplated in
s 51(3)(a)—Youthful first offender for rape—This, together with his relevant personal
circumstances, mitigating circumstances to be taken into account in determining whether
substantial and compelling circumstances present—Possibility of such person’s rehabilitation to
be considered.

DIRECTOR OF PUBLIC PROSECUTIONS, NORTH GAUTENG v THABETHE (SCA)
MTHIYANE JA, BOSIELO JA and SHONGWE JA
2011 SEPTEMBER 15, 30

Rape—Sentence—Restorative justice—Appropriateness of sentence based on restorative
justice—Where sentence of 10 years’ imprisonment, imposed for rape of girl under 16 years,
totally suspended on conditions attempting to effect restorative justice—Use of restorative
justice as sentence for serious offences, which evoked feelings of outrage and revulsion
amongst law-abiding members of society, ill-considered, debasing it and making it lose
credibility—Balanced sentence having to reflect seriousness of offence and natural indignation
and outrage of public—Rape such serious offence, especially when involving young, innocent,
defenceless and vulnerable girls—Sentence imposed by court a quo inappropriate and
disturbingly disproportionate to seriousness of offence—Such sentence replaced with one of 10
years’ imprisonment in terms of s 51(2) of Criminal Law Amendment Act 105 of 1997.
Sentence—Imposition of—Factors to be taken into account—Restorative justice—Where
complainant expressing wish that respondent, who had assumed role of her father, not be
imprisoned for having raped her when she was under age of 16 years—While victim’s voice
deserving to be heard on how crime had affected him or her, victim’s views on sentence not
decisive—Balanced sentence having to reflect seriousness of offence and natural indignation
and outrage of public—Rape such serious offence, especially when involving young, innocent,
defenceless and vulnerable girls—Sentence of 10 years’ imprisonment imposed and totally
suspended on conditions attempting to effect restorative justice inappropriate and disturbingly
disproportionate to seriousness of offence—Such sentence replaced with one of 10 years’
imprisonment in terms of s 51(2) of Criminal Law Amendment Act 105 of 1997.

S v JEFFRIES (FB)
HANCKE AJP, KRUGER J and CJ MUSI J
2009 MAY 18; JUNE 25

Sentence—Concurrence of sentences—When competent—Order of concurrent running of
sentences only allowed where imprisonment imposed as only punishment, Criminal Procedure
Act 51 of 1972, s 280(2) as amended—Accordingly, such orders as in casu, that two
sentences of fines, each with alternative of imprisonment, were to run concurrently, were not
competent.

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS v MAKOSHOLO AND OTHERS (ECP)
SMITH J
2010 NOVEMBER 4, 9

Prevention of crime—Prevention of Organised Crime Act 121 of 1998—Consolidation of
actions—When to be ordered, rule 11 of Uniform Rules—Where first respondent, in application
for forfeiture in terms of s 48 of POCA, applying for consolidation of such application with
another for restraint order in terms of s 26 of POCA—Whether ‘convenient’ to do so, as
contemplated in rule 11, paramount question—‘Convenience’ in context of rule 11 connoting
not only facility or expedience or ease, but also appropriateness in sense of being fitting and
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fair to parties concerned—Fundamentally different jurisdictional facts required under s 50 of
POCA for forfeiture orders than those required under s 25 of POCA for restraint orders—No
conceivable advantage in consolidating applications—Fact that party to such applications
might save some legal costs, were applications to be argued together, not sufficient where
consolidation not convenient to court or other party.

LEE v MINISTER OF CORRECTIONAL SERVICES (WCC)
DE SWARDT AJ

2009 DECEMBER 2—-10; 2010 FEBRUARY 1-25; MARCH 16, 17
2011 MARCH 11

Prisons—Prisoner—Health—Prisoner contracting tuberculosis—While protections afforded by
Bill of Rights might militate against imposing legal duties on private citizens, different
considerations apply in instances where conduct of public authority or functionary in issue—
Minister ultimately responsible for safety, health and wellbeing of prisoners—Minister liable—
Constitution, ss 2, 7 and 41(1).
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