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SACR  

SOUTH AFRICAN LAW REPORTS 

 
Labour law: persons employed by the South African Police Service under the Public 
Service Act and the right to strike 
In South African Police Service v Police and Prisons Civil Rights Union and Another 2011 (6) 
SA 1 (CC) the South African Police Service (SAPS) appeal a decision of the Labour Appeal 
Court that only members of the SAPS employed under the South African Police Service Act 68 
of 1995 are engaged in an essential service under the Labour Relations Act 66 of 1995 (LRA). 
In issue is whether persons the SAPS employ under the Public Service Act, 1994 (Proc 103 of 
1994) engage in an essential service under the LRA, and so are prohibited from striking by the 
LRA.  
 
Partnerships: powers of liquidators  
Morar NO v Akoo and Another 2011 (6) SA 311 (SCA) concerns a liquidator of a partnership. 
He has difficulty carrying out his duties and applies to a High Court for it to give him extra 
powers. It refuses. He then appeals to the Supreme Court of Appeal. In issue on appeal is 
whether a liquidator can use the actio pro socio; and whether the actio or the common law 
give a court the power to order, inter alia, a partner to contribute to the costs of liquidation, 
or to order that a partner be interrogated by counsel.  
 
Interdict preventing disposal of assets pending conclusion of action for damages: 
whether appealable 
In Atkin v Botes 2011 (6) SA 231 (SCA) Atkin shoots Botes, and Botes sues Atkin for 
damages. Botes thinks Atkin will dispose of his assets to defeat a damages award. So Botes, 
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ex parte, obtains an interdict which prevents Atkin doing so, until conclusion of the trial. It is 
confirmed. Atkin then appeals the order. In issue is whether he can. 
 

SOUTH AFRICAN CRIMINAL LAW REPORTS 

 
Sentence: fraud which exploits ancestor beliefs  
In S v Mwase and Others 2011 (2) SACR 462 (FB) the appellants were convicted on various 
charges of fraud. These arose from their involvement in a scheme that exploited the 
complainants' ancestor beliefs by obtaining money from them against false promises of 
securing their health and wealth through the ancestors. In an appeal against the sentences 
imposed, the court—in dealing with the aspect of deterrence—considers the seriousness of 
this type of offence. 
 
Appeals to the SCA: new procedure 
In S v Senkhane 2011 (2) SACR 493 (SCA) the Supreme Court of Appeal consider the 
automatic right of appeal to it against the refusal by a High Court—sitting as a court of 
appeal—of an application for condonation.  Exercising its inherent jurisdiction to regulate its 
own procedures, the SCA lays down a new procedure.  
 
Written plea explanation as sole factual basis for sentence  
In S v Van der Merwe and Others 2011 (2) SACR 509 (FB) a magistrate holds that the 
appellants' failure in their written plea explanations to deal with the charge-sheet’s allegation 
that their actions had a race motive, is a tacit admission of the allegation. The appellate court 
considers whether the magistrate's reasoning is correct, or whether a plea explanation that is 
accepted by the State, is the sole fact source for sentence. 
 
WE WELCOME YOUR FEEDBACK 
 
Please forward any comments regarding The South African Law Reports and The South African 
Criminal Law Reports to lawreports@juta.co.za. 
 
 
Kind Regards 
 
The Juta Law Reports Team 
 

SOUTH AFRICAN LAW REPORTS 

NOVEMBER 2011 

TABLE OF CASES 
 

• South African Police Service v Police and Prisons Civil Rights Union and Another 2011 (6) 
SA 1 (CC) 

• Maharaj v Sanlam Life Insurance Ltd and Others 2011 (6) SA 17 (KZD) 
• In re Confirmation of Three Surrogate Motherhood Agreements 2011 (6) SA 22 (GSJ) 
• Oosthuizen v Road Accident Fund 2011 (6) SA 31 (SCA) 
• MV Alina II (No 1) Transnet Ltd v Owner of MV Alina II 2011 (6) SA 40 (WCC) 
• WW v EW 2011 (6) SA 53 (KZP) 
• Capstone 556 (Pty) Ltd and Another v Commissioner, South African Revenue Service and 

Another 2011 (6) SA 65 (WCC) 
• Hendricks and Another v City of Cape Town 2011 (6) SA 88 (WCC) 
• Mogale Alloys (Pty) Ltd v Nuco Chrome Bophuthatswana (Pty) Ltd and Others 2011 (6) SA 

96 (GSJ) 

mailto:lawreports@juta.co.za�


COPYRIGHT JUTA & CO LTD, 2011 

• Standard Bank of South Africa Ltd v Bekker and Another and Four Similar Cases 2011 (6) 
SA 111 (WCC) 

• Haffejee NO and Others v Ethekwini Municipality and Others 2011 (6) SA 134 (CC) 
• Mthimkulu and Another v Mahomed and Others 2011 (6) SA 147 (GSJ) 
• United Apostolic Faith Church v Boksburg Christian Academy 2011 (6) SA 156 (GSJ) 
• Belmont House (Pty) Ltd v Gore and Another NNO 2011 (6) SA 173 (WCC) 
• Fey NO and Another v Lala Govan Exporters (Pty) Ltd 2011 (6) SA 181 (WLD) 
• AV v CV 2011 (6) SA 189 (KZP) 
• Butise v City of Johannesburg and Others 2011 (6) SA 196 (GSJ) 
• MV Alina II (No 2) Transnet Ltd v Owner of MV Alina II: 2011 (6) SA 206 (SCA) 
• Absa Bank Ltd v Barinor New Business Venture (Pty) Ltd 2011 (6) SA 225 (WCC) 
• Atkin v Botes 2011 (6) SA 231 (SCA) 
• JW v HW 2011 (6) SA 237 (GSJ) 
• AfriForum and Another v Malema and Another 2011 (6) SA 240 (EqC)  
• Jacobs NO v Departement van Grondsake en Andere 2011 (6) SA 279 (LCC) 
• Morar NO v Akoo and Another 2011 (6) SA 311 (SCA) 

 
 

FLYNOTES 
 
SOUTH AFRICAN POLICE SERVICE v POLICE AND PRISONS CIVIL RIGHTS UNION 
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2011 MARCH 1; JUNE 9 
 
Labour law—Strike—Right to strike—Limitation—Persons performing ‘essential services’ as 
defined—Who are—Non-members of police engaged in support sevices—Not performing 
‘essential service’—Not hit by limitation—Labour Relations Act 66 of 1995, ss 65(1)(d)(i) and 
213. 
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liability of spouse for community debts—Liability of solvent spouse for debts incurred stante 
matrimonio by insolvent spouse—Debt incurred in course of earning income for joint estate—
Such not extinguished by insolvency and solvent spouse jointly liable—Whether claimant 
(insurance company) may set off such debt against insurance claim ceded to solvent spouse 
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VICTOR J and WEPENER J 
2011 MARCH 1 
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Requirements—Court upper guardian of all children—Best interests of child paramount—Court 
to be informed in detail who commissioning parents are, of their financial position, what 
support systems they have in place, what their living conditions are and how the child will be 
taken care of—Sufficient information to be placed before court for it to decide whether the 
applicants are ‘in all respects suitable persons to accept the parenthood of the child that is to 
be conceived’—Children’s Act 38 of 2005, ss 292–303. 
 
OOSTHUIZEN v ROAD ACCIDENT FUND (SCA) 
NAVSA JA, CLOETE JA, CACHALIA JA, BOSIELO JA and MAJIEDT JA 
2011 MAY 16; JULY 6 
 
Court—High Court—Jurisdiction—Inherent jurisdiction of High Court—Whether allowing 
transfer of case from magistrates’ court at request of plaintiff—Plaintiff choosing forum and 
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bearing risk of doing so—High Court exercising inherent jurisdiction in regulation of its own 
proceedings only when faced with case over which it already has jurisdiction—Inherent 
jurisdiction cannot create right—Such transfer not allowed—Magistrates’ Courts Act 32 of 
1944, s 50(1). 
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TRANSNET LTD v OWNER OF ALINA II (WCC) 
GRIESEL J 
2010 SEPTEMBER 14; OCTOBER 20 
 
Shipping—Admiralty law—Maritime claim—Enforcement—Duplication of actions (in rem and 
in personam) on same claim based on same cause undesirable—Once claimant has proceeded 
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respect of that claim—Nor may he do so if owner has already consented or submitted to 
jurisdiction of court in respect of in rem proceedings—Admiralty Jurisdiction Regulation Act 
105 of 1983, s 3(8). 
Shipping—Admiralty law—Maritime claim—Enforcement—Action in personam—Submission or 
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proper construction in light of factual context—Admiralty Jurisdiction Regulation Act 105 of 
1983, s 3(2)(c). 
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RALL AJ 
2009 OCTOBER 22, 27; 2010 FEBRUARY 23 
 
Minor—Access—Contact—Legislature equating access to contact—Access can be used 
interchangeably with contact, but preferable that new term, contact, be used in pleadings and 
court orders—Children’s Act 38 of 2005, s 1(2). 
Minor—Access—By non-custodian parent—Form of order—Court detailing—Children’s Act 38 
of 2005. 
Minor—Custody—Care—Legislature equating custody to care—Custody can be used 
interchangeably with care, but preferable if new term, care, used in pleadings and court 
orders—Children’s Act 38 of 2005, s 1(2). 
Minor—Custody—Joint custody—Form of order—Court detailing—Children’s Act 38 of 2005. 
 
CAPSTONE 556 (PTY) LTD AND ANOTHER v COMMISSIONER, SOUTH AFRICAN 
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BINNS-WARD J 
2011 MAY 26; JUNE 22 
 
Revenue—Income tax—Recovery—Statement of tax due—Effect—Simply enforcement 
mechanism and not determinative of liability—May be used to recover taxes due irrespective 
of whether appeal by taxpayer pending—Income Tax Act 58 of 1962, s 91(1)(b). 
Revenue—Income tax—Recovery—Pay now, argue later principle—Objection or appeal by 
taxpayer not affecting obligation to pay—Commissioner may obtain judgment against 
taxpayer by filing statement of tax due with court—Commissioner may file statement despite 
pending appeal by taxpayer—Income Tax Act 58 of 1962, s 88 read with s 91(1)(b). 
 
HENDRICKS AND ANOTHER v CITY OF CAPE TOWN (WCC) 
MANTAME AJ 
2011 APRIL 12; JUNE 24 
 
Administrative law—Administrative action—What constitutes—Notice issued by city to 
informal traders concerning enforcement of bylaws—Compliance would have negative effect 
on traders’ ability to do business—Notice amounting to administrative action and required to 
be procedurally fair—Decision to issue and ensuing notices set aside—Constitution, s 22 and 
Promotion of Administrative Justice Act 3 of 2000, s 3. 
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OTHERS (GSJ) 
COPPIN J 
2011 MARCH 11 
 
Mines and minerals—Mining rights and prospecting rights—Transfer—Approval by Minister—
When required—Transfer of controlling interest in company with mining or prospecting 
rights—If effect of disposal that holder of controlling interest would lose control, then consent 
of Minister required, even if no one acquiring controlling interest—Loss of controlling interest 
factor to be taken into account by Minister in exercising discretion to grant approval of 
disposal—Mineral and Petroleum Resources Development Act 28 of 2002, s 11(1) and (2). 
Contract—Conditions—Suspensive condition—Fictional fulfilment—Whether party had duty 
not to prevent fulfilment of condition—Parties having bound themselves to use best 
endeavours to procure fulfilment of conditions—If conditional debtor prevents fulfilment of 
suspensive condition, and guilty of dolus in doing so, condition deemed to have been 
fulfilled—Debtor must have acted with direct intention of preventing obligation from becoming 
enforceable—Negligence on part of conditional debtor not enough. 
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SIMILAR CASES (WCC) 
ZONDI J, SALDANHA J and BINNS-WARD J 
2011 JULY 28; AUGUST 25 
 
Execution—Sale in execution—Mortgaged immovable property—Sale of residential property 
for recovery of outstanding bond repayments—Judicial oversight—When required—Required 
also where execution against immovable property sought after excussion of movable 
property—Uniform Rules of Court, rule 46(1)(a). 
Execution—Sale in execution—Mortgaged immovable property—Sale of residential property 
for recovery of outstanding bond repayments—Judicial oversight—Factors to be considered—
Not possible to conclusively list such—Evidence showing infringement of constitutional right or 
abuse of process obviously relevant, as is evidence by mortgagee showing that alleged or 
demonstrated infringement justifiable. 
Execution—Sale in execution—Mortgaged immovable property—Sale of residential property 
for recovery of outstanding bond repayments—Judicial oversight—Factors to be considered—
Pleading—Allegations of infringement of constitutional rights of judgment debtor to be pleaded 
by it; rebutting allegations by judgment creditor. 
Execution—Sale in execution—Mortgaged immovable property—Sale of residential property 
for recovery of outstanding bond repayments—Duties of bondholder—To state whether or not 
property constituting debtor’s home—Where not debtor’s home, desirable that bondholder 
dispose of matter of via registrar—Where property might be debtor’s home and debt 
repayable in instalments, desirable that bondholder set out extent of arrears; and if arrears 
relatively low, give reasons for resort to direct realisation of security. 
Execution—Sale in execution—Mortgaged immovable property—Sale of residential property 
for recovery of outstanding bond repayments—Amendment to rule 46—Effect—Not setting up 
any new substantive requirement for bondholder seeking order for execution against 
immovable property—Uniform Rules of Court, rule 46(1). 
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NKABINDE J, VAN DER WESTHUIZEN J and MTHIYANE AJ 
2011 MAY 19; AUGUST 25 
 
Expropriation—Compensation—Calculation—Before versus after expropriation—Amount of 
compensation and time and manner of payment need not be determined before 
expropriation—Constitution, s 25(2)(b). 
Expropriation—Compensation—Calculation—Before versus after expropriation—In general, to 
determine compensation before expropriation, will be just and equitable—If determined after 
expropriation, it must be done as soon as reasonably possible—Constitution, s 25(3).  
Expropriation—Eviction following expropriation—Not permitted unless agreed between 
parties, or if no agreement, under court supervision—If eviction disputed, court must grant 



COPYRIGHT JUTA & CO LTD, 2011 

order that ensures just and equitable outcome in accord with sections—Constitution, ss 25(3) 
and 26(3). 
 
MTHIMKULU AND ANOTHER v MAHOMED AND OTHERS (GSJ) 
CJ CLAASSEN J, BLIEDEN J and NGALWANA J 
2010 DECEMBER 1, 3 
 
Contempt of court—Disobedience of court order—Civil contempt—Standard of proof—Where 
enforcement of court order sought civilly by aggrieved party (ie committal not sought), 
criminal standard of proof need not be met—Civil standard sufficient. 
 
UNITED APOSTOLIC FAITH CHURCH v BOKSBURG CHRISTIAN ACADEMY (GSJ) 
WILLIS J 
2011 APRIL 18–21, 28, 29; JUNE 2 
 
Ejectment—Ownership and locus standi—Church seeking to evict school operating on land 
registered in name of church’s parent body in England in 1945—Church having gained 
administrative autonomy—Church’s constitution allowing it to acquire rights and obligations in 
own name—Having authority to exercise rights and duties in relation to ownership of 
property—If ownership still vested in English body, church bona fide possessor with a right in 
rem giving rise to right to apply for eviction order—By necessary implication, church having 
taken cession of immovable property rights from English body—Deeds Registries Act 47 of 
1937, s 16. 
 
BELMONT HOUSE (PTY) LTD v GORE AND ANOTHER NNO (WCC) 
FOURIE J, SALDANHA J and SAMELA J 
2011 JULY 25; AUGUST 12 
 
Practice—Stay of proceedings—Discretion of court—Court, though lacking general discretion 
to order stay of proceedings on grounds of equity, may do so where proceedings vexatious or 
amounting to abuse of process. 
Ejectment—Discretion of court—Equity—Court, though having no general discretion to refuse 
ejectment on grounds of equity, may stay proceedings where such vexatious or amounting to 
abuse of process. 
 
FEY NO AND ANOTHER v LALA GOVAN EXPORTERS (PTY) LTD (WLD) 
EPSTEIN AJ 
2006 JUNE 19 
 
Company—Winding-up—Liquidator—Proceedings by and against—Proceedings brought by 
liquidator on behalf of company must be brought in name of company—Companies Act 61 of 
1973, s 386(4)(a). 
 
AV v CV (KZD) 
GYANDA J, KOEN J and MOKGOHLOA J 
2010 JULY 23 2011 SEPTEMBER 2 
 
Husband and wife—Divorce—Maintenance—Spouse—Ex-wife not entitled to maintenance as 
of right, but must persuade court to exercise its discretion in her favour—Must provide factual 
basis for maintenance award to be made—Wife employed and computer-literate—Able to 
maintain herself if she cut her cloth to suit her means—Wife having failed to provide factual 
basis for maintenance award. 
 
BUTISE v CITY OF JOHANNESBURG AND OTHERS (GSJ) 
MOKGOATLHENG J 
2010 DECEMBER 2 2011 AUGUST 1 
 
Delict—Elements—Negligence—What constitutes—Failure by local authority to prevent 
injuries to public by replacing stolen inspection covers—Reasonableness of steps taken to 
prevent damage—Financial constraints pleaded for adoption of reactive policy of replacing only 
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high-risk covers—No rational explanation for adoption of policy provided—Danger foreseen 
and risk accepted—Local authority liable for plaintiff’s damages resulting from fall into open 
chamber. 
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Shipping—Admiralty law—Maritime claim—Jurisdiction—Submission—What constitutes—To be 
assessed on ordinary principles governing submission to jurisdiction—Entry of appearance to 
defend in rem action by shipowner constituting submission to court’s jurisdiction for the 
purposes of an action in personam against the owner where owner intending to resist claim of 
pre-existing personal liability—If so, subsequent attachment to confirm jurisdiction in separate 
proceedings in personam against owner in respect of same claim impermissible. 
 
ABSA BANK LTD v BARINOR NEW BUSINESS VENTURE (PTY) LTD (WCC) 
BINNS-WARD J 
2011 JUNE 7, 17 
 
Attorney—Rights and duties—Rights—Appearance in High Court—Attorney enrolled and with 
right of appearance registered at court A, need be enrolled at court B to practise there, and so 
to sign combined summons there—Attorney’s right of appearance need not though be 
registered at court B, for him to appear there—Attorneys Act 53 of 1979, ss 20(1), 20(4) and 
21(1); Right of Appearance in Courts Act 62 of 1995, ss 4(3) and 4(4); and Uniform Rules of 
Court, rules 1 and 18(1). 
 
ATKIN v BOTES (SCA) 
CLOETE JA, VAN HEERDEN JA, BOSIELO JA, SERITI JA and MEER AJA 
2011 AUGUST 17; SEPTEMBER 9 
 
Interdict—Interim interdict—Appealability—Interdict preventing disposal of assets pending 
conclusion of action for damages—Court a quo might alter if sufficient cause shown—Order 
thus not final in effect and so not appealable. 
 
JW v HW (GSJ) 
WEPENER J 
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Husband and wife—Divorce—Divorce order—Deed of settlement in divorce order declared 
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be enforced by warrant of execution. 
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Constitutional law—Human rights—Right to freedom of expression—Exclusions—Hate 
speech—What constitutes—‘Dubula ibhunu’ (shoot the Boer/farmer)—Originally intending the 
destruction of apartheid regime—Regime destroyed and no more—Object of song presently 
white, Afrikaans-speaking members of society—Words reasonably capable of being construed 
as having intention to be hurtful, to incite harm and promote hatred against the white, 
Afrikaans-speaking community—In post-apartheid democracy members of society enjoined to 
embrace all citizens as their brothers in the spirit of ubuntu—Constitution, s 16 and Promotion 
of Equality and Prevention of Unfair Discrimination Act 4 of 2000, s 10. 
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Land—Land reform—Restitution—Entitlement—Whether dispossession result of discriminatory 
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Robbery—Attempted robbery—Sentence—Section 51(1), read with Part I of Schedule 2, of 
Criminal Law Amendment Act 105 of 1997 providing for minimum sentence of 15 years’ 
imprisonment for robbery—While Act making no provision for attempted robbery, in present 
case, little distinguishing circumstances of foiled robbery with completed robbery—Use of 
firearms and gratuitous violence, with no regard for safety of civilians and police, warranting 
harshest form of punishment—Sentence of 15 years’ imprisonment confirmed on appeal. 
 
S v SENKHANE (SCA) 
NAVSA JA, SNYDERS JA, BOSIELO JA, SHONGWE JA and SERITI JA 
2011 MAY 20, 31 
 
Appeal—Condonation—Appeal against refusal of application for condonation—Where High 
Court, sitting as court of appeal, refusing condonation application related to appeal before it—
No automatic right of appeal to Supreme Court of Appeal against such refusal, leave to appeal 
first having to be sought from High Court—Should High Court refuse such leave to appeal, 
then SCA may be approached by way of petition—In laying down such procedure, SCA 
exercising its inherent jurisdiction to regulate its own procedures for hearing appeals, 
Constitution, 1996, ss 35(3)(o) and 173, and Supreme Court Act 59 of 1959, ss 20(1), 21(1). 
 
S v TSHABALALA (KZP) 
PATEL DJP and MNGUNI J 
2010 NOVEMBER 12 
 
Traffic offences—Driving under influence of liquor—Contravention of s 65(1)(a) of National 
Road Traffic Act 93 of 1996—Conviction thereof one of categories contemplated in s 35 of Act 
warranting suspension of driving licence or disqualification from obtaining driving licence—
Section 35 placing duty on courts to order such suspension or disqualification unless court 
satisfied that circumstances justify order that suspension or disqualification shall not take 
effect—Court can invoke s 35 mero motu
 

. 

S v VAN DER MERWE AND OTHERS (FB) 
RAMPAI J and MOLEMELA J 
2011 JUNE 13, 23 
 
Evidence—Documentary evidence—Media article handed in by accused to demonstrate how 
they were, as result of their alleged conduct, portrayed in public media as loathsome, 
deserving of severe punishment—Whether defence, by handing in such article, admitting 
content thereof as true—Content of article only establishing fact of how appellants portrayed, 
not truth thereof—Such article hearsay in absence of those to whom views attributed 
testifying—Sentencing court going beyond specific purpose for which article handed in by 
having relied on its content as being true and conveying true reflection of legal convictions of 
community—Unfair to accused, given specific purpose for which media article exhibited, to 
have used views expressed therein as factor aggravating sentence—Also unfair to accused for 
such views to have been taken into account without affording accused opportunity of dealing 
with those views. 
Sentence—Imposition of—Factual basis for—Plea explanation in terms of s 112(2) of Criminal 
Procedure Act 51 of 1977—Fact that plea explanation not denying certain averments made in 
charge-sheet not constituting tacit admission thereof—Plea so explained and accepted 
constituting factual matrix upon which sentence to be considered and imposed—Such factual 
matrix cannot be extended or varied in manner adversely impacting on measure of 
punishment. 
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Sentence—Imprisonment—Suspension of—Conditions of suspension—Where trial court 
suspending sentence of imprisonment on condition of Equality Court not making rulings in 
terms of s 21 of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 
2000 during period of suspension—In Equality Court proceedings, quantum of proof, rulings 
and remedies essentially civil in nature—Allowing suspended criminal sentence being triggered 
on strength of civil wrong might lead to absurd repercussions. 
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FLYNOTES 
 
S v K (HC) 
LIEBENBERG J 
2010 JULY 16, 19; SEPTEMBER 16, 17, 24 
 
Criminal procedure—Sentence—Juvenile offenders—Accused cannot hide behind 
youthfulness—Although youthfulness may be mitigating factor, it will be considered along with 
other factors—Accused in present case under 18 when raping baby—Accused sentenced to 20 
years’ imprisonment. 
 
KOCK t/a NDHOVU SAFARI LODGE v WALTER t/a MAHANGU SAFARI LODGE AND 
OTHERS (SC) 
MARITZ JA, CHOMBA AJA and LANGA AJA 
2010 MARCH 8 OCTOBER 26 
 
Spoliation—Mandament van spolie—In what cases—Incorporeals—Appellant and respondent 
both having access to feeder road—Respondent effecting repairs to feeder road and placing 
lockable manned gate thereon—Respondent depriving appellant of possession—Spoliation 
operating in respect of incorporeal things—Remedy also available to quasi-possessors—
Appellant entitled to spoliation order—Respondent taking law into his own hands by depriving 
appellant of use of road—Court on appeal reversing decision of trial court which had refused 
spoliation—Appeal upheld with costs. 
 
NAMIBIA BREWERIES LTD v KAEKA AND ANOTHER (LC) 
VAN NIEKERK P 
2010 MAY 12, 28 
 
Practice—Labour Court—Application to stay execution of judgment pending appeal—Appeal 
should be noted before making such application—Failure to do so, will result in application 
being dismissed. 
Practice—Labour Court—Application for condonation for late filing of notice of appeal—Such 
application should be made to district labour court and not Labour Court. 
 
SCHROEDER AND ANOTHER v SOLOMON AND 48 OTHERS (SC) 
MAINGA JA, CHOMBA AJA and MTAMBANENGWE AJA 
2010 JUNE 28; SEPTEMBER 14 
 
Practice—Judgments and orders—Supreme Court judgments—Such judgments binding on all 
courts and persons in Namibia—Litigants not entitled to bring application to rescind judgment 
of Supreme Court—Such judgment binding until set aside by Supreme Court itself or by Act of 
Parliament—Principle of stare decisis well-established principle of our law. 
 
MINISTER OF MINES AND ENERGY AND ANOTHER v BLACK RANGE MINING (PTY) 
LTD (SC) 
STRYDOM AJA, CHOMBA AJA and DAMASEB AJA 
2010 MARCH 24; JULY 15 
 
Mines and minerals—Application for exclusive prospecting licence (EPL)—Compliance with s 
69 of Minerals (Prospecting and Mining) Act 33 of 1992—Section, inter alia, requiring Minister 
to afford interested parties opportunity to make representations before granting EPL—
Provisions peremptory—Second appellant granted EPL to prospect for nuclear fuel in same 
geographical area as respondent who had EPL for other minerals, excluding nuclear minerals—
Minister not affording respondent such opportunity—Failure constituting breach of audi 
alteram partem rule—Review and setting aside of second appellant’s EPL confirmed on appeal. 



COPYRIGHT JUTA & CO LTD, 2011 

Administrative law—Doctrine of ‘clean hands’—Appellants alleging dishonesty on part of 
respondent—Evidence suggesting respondent failing timeously to inform Minister of presence 
of uranium in prospecting area—Court holding that doors of court only to be closed to litigants 
in exceptional circumstances—Respondent had not breached its existing exclusive prospecting 
licence (EPL)—Appellants accordingly could not rely on doctrine of clean hands—Court 
confirming review and setting aside of second appellant’s EPL. 
 
S v MUNYAMA (HC) 
VAN NIEKERK J 
2010 AUGUST 11; SEPTEMBER 30 
 
Criminal procedure—Evidence—Expert evidence—Calling of expert for purposes of 
sentence—Expert should not be called to testify on matters on which court equipped to deal—
Expert cannot base evidence on hearsay evidence. 
 
SHAANIKA AND OTHERS v WINDHOEK CITY POLICE AND OTHERS (HC) 
MULLER J and SWANEPOEL J 
2010 SEPTEMBER 16; OCTOBER 28 
 
Practice—Applications and motions—‘Clean hands’—Applicants in unlawful occupation of 
certain land—Applicants bringing constitutional challenge to Squatters Proclamation 21 of 
1985—Court holding that applicants must first abide by the law before they could challenge 
constitutionality of the Proclamation. 
 
A v A (HC) 
MULLER J 
2010 OCTOBER 4, 29 
 
Husband and wife—Custody of minor children—Joint custody—Joint custody to be awarded 
only in exceptional circumstances—Such order only appropriate where minor children old and 
mature enough to decide for themselves and where both parents are mature and responsible 
regarding interests of children. 
 
INTERNATIONAL UNDERWATER SAMPLING LTD AND ANOTHER v MEP SYSTEMS PTE 
LTD (SC) 
MAINGA JA, CHOMBA AJA and MTAMBENENGWE AJA 
2010 JUNE 23; NOVEMBER 5 
 
Shipping—Summons in rem—Respondent selling and delivering equipment to vessel for 
seabed mineral sampling—Whether such equipment constituting ‘necessaries’ in terms of 1861 
legislation—Term ‘necessaries’ to be given wide and liberal meaning—Court holding that 
equipment constituting ‘necessaries’—Court a quo dismissing appellants’ application to set 
summons in rem aside—Court on appeal upholding decision of court a quo—Appeal dismissed 
with costs. 
 
WOERMANN BROCK & CO (PTY) LTD v SHAANIKA AND OTHERS (LC) 
DAMASEB JP 
2010 SEPTEMBER 17, 24 
 
Review—In what cases—First respondent presiding chairperson making ruling after entering 
arena—Court setting decision aside—Matter remitted to court a quo to be heard de novo by 
different chairperson. 
 
S v TITUS (HC) 
LIEBENBERG J and TOMASSI J 
2010 SEPTEMBER 28 
 
Criminal law—Arms and ammunition—Conviction of crime involving use of firearm—Section 
10 of Arms and Ammunition Act 7 of 1996 peremptory—Accused having to be afforded 
opportunity by court to state why he should not be declared unfit to use firearm. 
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DIXON v GOVERNMENT OF THE REPUBLIC OF NAMIBIA (MINISTRY OF EDUCATION) 
AND ANOTHER (HC) 
GEIER AJ 
2010 JUNE 15; AUGUST 16 
 
Interpretation of statutes—Public Service Act 13 of 1995, s 33—Words ‘anything done in 
terms of this Act’—Plaintiff suing defendants for damages caused by motor collision—Public 
Service Act dealing chiefly with personnel matters—Plaintiff’s claim delictual in nature—Action 
therefore not falling under ‘anything done in terms of this Act’—Defendants’ special plea, that 
plaintiff had not complied with s 33, accordingly dismissed. 
 
GABRIELSEN v CROWN SECURITY CC (HC) 
NAMANDJE AJ 
2010 OCTOBER 20; NOVEMBER 12 
 
Practice—Application in terms of rule 38(2) to allow expert evidence on affidavit—Plaintiff’s 
expert filing detailed expert summary—No indication that defendant intending to call experts—
Plaintiff’s expert based in South Africa—Court taking into account, inter alia, high cost of 
bringing expert to Court—Provisions of order adequately insuring that defendant would suffer 
no prejudice. 
 
ESTERHUIZEN v CHIEF REGISTRAR OF THE HIGH COURT AND SUPREME COURT, AND 
OTHERS (HC) 
GEIER AJ 
2010 JULY 5, 21 
 
Court—Deputy-sheriff—Appointment of—Applicant appointed acting deputysheriff in terms of 
s 30(6) of High Court Act—Applicant’s services terminated by first respondent—Applicant 
seeking interim relief pending review—Relationship between applicant and first respondent 
contractual—Acting deputy-sheriff independent contractor—Termination of services 
accordingly governed by principles of law of contract. 
Administrative law—Administrative action—What constitutes—First respondent terminating 
services of applicant, acting deputy-sheriff—Since applicant independent contractor, first 
respondent in terminating services, not performing public duty—Section 31 of High Court Act 
16 of 1990 providing for suspension pending investigation not applicable to acting deputy-
sheriff—First respondent in terminating applicant’s services accordingly not performing 
administrative act—Article 18 of Constitution accordingly not applicable. 
 
S v S (HC) 
NAMANDJE AJ 
2010 SEPTEMBER 28; OCTOBER 12 
 
Husband and wife—Putative marriage—Philosophy behind concept of putative marriage to 
protect minor children born of such relationship—Enactment of Children’s Status Act placing 
all children, whether born in or outside wedlock, on equal legal footing—Concept of putative 
marriage should accordingly fall into disuse—No compelling reasons to retain concept in our 
law. 
 
WINDHOEK TRUCK AND BAKKIE CC v GREENSQUARE INVESTMENTS 106 CC (HC) 
BOTES AJ 
2010 NOVEMBER 16; DECEMBER 3 
 
Costs—Costs de bonis propriis—In what cases—Respondent’s legal practitioners applying for 
default judgment before expiration of dies induciae—Applicant having to apply for rescission of 
default judgment—Court granting costs on attorney client scale de bonis propriis—Wilful 
disregarding of rules constituting undermining of administration of justice. 
 
S v ARUBERTUS (SC) 
SHIVUTE CJ, MAINGA JA and STRYDOM AJA 
2010 OCTOBER 21; NOVEMBER 1 
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Appeal—Leave to appeal—No leave to appeal required where High Court has dismissed 
application for condonation. 
 
BASFOUR 2482 (PTY) LTD v ATLANTIC MEAT MARKET (PTY) LTD AND ANOTHER (HC) 
SILUNGWE AJ 
2009 JANUARY 27 
 
Prescription—Extinctive prescription—Filing of amended particulars of claim—Such amended 
particulars of claim will interrupt prescription where substantially the same as original claim—
Differences in amended particulars of claim not enough to conclude that amendment would 
not interrupt prescription—Decisive question is whether right of action in amendment is the 
same or substantially the same as original right of action. 
 
S v MALUMO AND 112 OTHERS (HC) 
HOFF J 
2011 FEBRUARY 9, 14, 17, 24; MARCH 3 
 
Criminal procedure—Evidence—Evidence obtained by continuous investigation by State—
Would depend on each case whether adducing of evidence obtained by continuous 
investigation was justified—Court will disallow such evidence where it would be detrimental to 
accused’s right to a fair trial—State had onus to prove that admission of evidence would not 
violate right to fair trial—Court in present case disallowing certain evidence recently 
obtained—No explanation by State why evidence obtained at such late stage—Court satisfied 
that allowing such evidence would violate rights of accused under art 12 of Constitution. 
 
ORANJERIVIERWYNKELDERS KOÖPERATIEF BPK AND ANOTHER v PROFESSIONAL 
SUPPORT SERVICE CC AND OTHERS (HC) 
DAMASEB JP 
2009 JULY 13 2010 OCTOBER 26 
 
Practice—Applications and motions—Locus standi—Applicants bringing application in terms of 
Liquor Act 6 of 1998—Deponent to applicant’s founding affidavit claiming to be manager of 
applicants—Deponent not Namibian citizen, nor in possession of employment permit—
Deponent disqualified in terms of ss 18 and 19 of Liquor Act to be manager of applicants—
Material non-disclosure rendering application fatal—Applicants accordingly not having locus 
standi and deponent not authorised to depose to founding affidavit. 
 
KAMWI v LAW SOCIETY OF NAMIBIA (SC) 
MARITZ JA, LANGA AJA and O’REGAN AJA 
2010 OCTOBER 13; DECEMBER 1 
 
Constitutional law—Article 81 of Constitution—Applicant seeking to reverse decision of 
Supreme Court, relying on art 81—Article could not be interpreted to permit dissatisfied 
litigant to reverse Supreme Court decision because it was dissatisfied—Applicant had not 
established that decision a nullity—Application accordingly dismissed. 
 
DEPUTY-SHERIFF OF TSUMEB v KOCH AND ANOTHER (HC) 
VAN NIEKERK J 
2010 OCTOBER 22; NOVEMBER 26 
 
Practice—Interpleader—Guidelines for conduct of interpleader proceedings—Claim to be 
clearly set out in written document by providing material facts upon which claim based—
Document not same as particulars of claim governed by rule 18—Notice should explicitly call 
upon claimants to appear in court on date of set down—Deputy-sheriffs should comply with 
rule 58(2)—Where more than one claim against different claimants, deputy-sheriff should 
clearly set out different claims in separate notices. 
 
S v S (HC) 
MULLER J 
2010 OCTOBER 20; NOVEMBER 17 
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Husband and wife—Maintenance—Plaintiff claiming maintenance for herself based on debts 
incurred in connection with common home during subsistence of marriage—Plaintiff should 
have claimed these expenses as part of particulars of claim in divorce proceedings—Court not 
satisfied that plaintiff entitled to maintenance, nor that defendant had means to pay—Court 
awarding token maintenance of N$1 per month. 
 
NEDBANK LTD v LOUW (LC) 
HENNING AJ 
2010 NOVEMBER 22, 30 
 
Labour law—Suspension of arbitrator’s award pending appeal—Court granting suspension—
Respondent resigning and then lodging complaint of constructive dismissal—Respondent not 
filing answering affidavit in present proceedings—Court satisfied that applicant had complied 
with requirements for interim relief. 
 
GOSEB AND OTHERS v MINISTER OF REGIONAL AND LOCAL GOVERNMENT AND 
HOUSING AND OTHERS (HC) 
VAN NIEKERK J, SWANEPOEL J and SHIVUTE J 
2010 NOVEMBER 29; 2011 FEBRUARY 24 
 
Practice—Irregular proceedings in terms of rule 30 of High Court rules—Whether notice in 
terms of rule 30(5) prerequisite to bringing application in terms of rule 30(1)—Rules of 
Namibian High Court not requiring such notice—Previous decisions by the High Court to the 
contrary, erroneously applying amended rule of South African High Court—Such notice not 
part of Namibian procedure. 
 
S v DAUSAB (HC) 
HOFF J 
2010 SEPTEMBER 15; OCTOBER 5 
  
Criminal procedure—Bail—Application for—Onus—Applicant bearing onus on preponderance 
of probability to show he should be released on bail—Such onus not violating right to liberty—
Right to be released on bail not entrenched in Constitution—Placing onus on accused 
accordingly not unconstitutional in terms of arts 7 or 10. 
 
MBAMBUS v MOTOR VEHICLE ACCIDENT FUND (HC) 
NDAUENDAPO J 
2008 FEBRUARY 19 2010 OCTOBER 4 
 
Practice—Judgments and orders—Summary judgment—Applicant’s claim based on settlement 
agreement—Respondent’s defence that agreement void ab initio—Section 10 of Motor Vehicles 
Accident Fund Act 4 of 2001 (MVAF Act) precluding Fund from compensating dependants 
where deceased’s death caused by own negligence—Court satisfied that respondent had bona 
fide defence to applicant’s claim—Respondent cannot act ultra vires its powers—Respondent 
bound by its creative deed, ie MVAF Act—Summary judgment refused. 
 
/AE//GAMS DATA (PTY) LTD AND OTHERS v ST SEBATA MUNICIPAL SOLUTIONS 
(PTY) LTD AND OTHERS (HC) 
MULLER J 
2010 NOVEMBER 12 2011 JANUARY 21 
 
Contempt of court—What constitutes—Court granting interdict in favour of applicants—
Respondents disagreeing with order and disregarding it—Respondents filing application for 
leave to appeal—Applicants obtaining rule nisi in contempt proceedings—Respondents 
continuing to disregard interdict—Court satisfied that applicants discharged onus in contempt 
proceedings—Respondents cannot hide behind legal advice—Respondent disagreeing with 
court order must obey it until set aside or declared unconstitutional—Filing of application for 
leave to appeal not suspending order—Court adhering to principle of ‘purge now, argue later’. 
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METALS AUSTRALIA LTD AND ANOTHER v AMAKUTUWA AND OTHERS (SC) 
MARITZ JA, CHOMBA AJA and O’REGAN AJA 
2010 JULY 5; NOVEMBER 5 
 
Contract—Compromise—What constitutes—Purpose of agreement to put end to existing 
litigation or avoid pending litigation which might arise because of uncertainty between 
parties—Compromise not dependent on validity of prior agreement—Compromise may follow 
upon disputed contractual claim—May also follow upon any form of disputed right—Effect of 
such agreement was that it barred bringing of proceedings on original cause of action. 
 
MEDICAL ASSOCIATION OF NAMIBIA LTD AND ANOTHER v MINISTER OF HEALTH 
AND SOCIAL SERVICES AND OTHERS (HC) 
GEIER AJ 
2010 AUGUST 5; SEPTEMBER 8 
 
Practice—Judgments and orders—Variation of judgment in terms of rule 44(1)(b) of High 
Court rules—Court amending original order—Applicants’ constitutional rights would be violated 
if order not amended. Practice—Judgments and orders—Suspension of order pending appeal—
Applicants seeking order in terms of rule 49(11) that order not be suspended pending 
appeal—Court holding that applicants would be prejudiced if operation of order suspended—
Order in terms of rule 49(11) granted. 
 
SHEEHAMA v MINISTER OF SAFETY AND SECURITY AND OTHERS (HC) 
PARKER J 
2011 FEBRUARY 23; MARCH 17 
 
Constitutional law—Article 11(3) of Constitution providing that person detained must be 
brought before court within 48 hours—Provision peremptory—Court ordered immediate 
release of applicant—Applicant had not been brought before magistrate within 48 hours after 
arrest. 
 
OTJOZONDU MINING (PTY) LTD v PURITY MANGANESE (PTY) LTD (HC) 
DAMASEB JP 
2009 OCTOBER 7; 2011 JANUARY 26  
 
Practice—Applications and motions—Locus standi—Minimum requirement for deponent of 
founding affidavit to state authority—Respondent, in challenging such authority, must adduce 
evidence to the effect that deponent has no such authority—Applicant’s deponent clearly 
stating his authority in founding affidavit—Challenge by respondent a weak one and 
accordingly dismissed. 
Evidence—Opinion evidence—Court not bound by opinion evidence—Court, and not witness, 
makes ultimate decision—However, where expert evidence relevant, it must be adduced—
Certain issues requiring expert evidence to assist court in making decision. 
Evidence—Expert evidence—Applicant claiming that respondent violating applicant’s exclusive 
prospecting licence (EPL) and respondent’s mining licence (ML)—Issue requiring expertise of 
land surveyor—Applicant adducing evidence of geologist—Respondent adducing evidence of 
land surveyor—Applicant not permitted in motion proceedings to bring expert evidence in 
reply—Applicant’s failure to adduce expert evidence at the outset, fatal to its claim—Court 
dismissing applicant’s claim, based, inter alia, on expert evidence of land surveyor, adduced 
by respondent.  
 
STANDARD BANK NAMIBIA v GRACE (LC) 
HENNING AJ 
2010 NOVEMBER 5, 9 
 
Labour Court—Notice of appeal—Appeal from arbitrator’s award—Grounds of appeal should 
be clearly set out in notice of appeal—Conciliation rules governing conciliation and arbitration 
proceedings in Labour Court should be strictly followed. 
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S v TASEB AND OTHERS (HC) 
VAN NIEKERK J and BOTES AJ 
2010 NOVEMBER 9 
 
Criminal procedure—Plea of guilty—Questioning in terms of s 112(1)(b) of Act 51 of 1977—
When questioning an accused in terms of this section, Court must be satisfied that accused 
admits all elements of offence before finding an accused guilty. 
 
DANIEL v ATTORNEY-GENERAL AND OTHERS; PETER v ATTORNEY-GENERAL AND 
OTHERS (HC) 
VAN NIEKERK J and GEIER AJ 
2010 JULY 26 2011 MARCH 10 
 
Constitutional law—Minimum sentences—Stock Theft Act 12 of 1990 as amended—Minimum 
sentences per se not rendering legislation unconstitutional—Minimum sentences in Stock Theft 
Act held to be unconstitutional—Sentences violating art 8(2)(b) of Namibian Constitution—
Minimum sentences used as instrument of deterrence without taking other factors into 
account—Court ordering deletion of references to minimum sentences in s 14(1) of Stock 
Theft Act. 
 
S v MBELE (HC) 
HOFF J and MULLER J 
2011 FEBRUARY 1 
 
Criminal law—Contravention of s 29(1)(a) of Immigration Control Act 7 of 1993—Person can 
only contravene section if foreigner or unlawfully in Namibia. 
 
S v COETZEE (HC) 
DAMASEB JP and UNENGU AJ 
2011 MARCH 11 
 
Appeal—Preparation of record—Record to be prepared in accordance with chap XIII of the 
Codified Instructions: Clerk of the Criminal Court—Purpose of instructions to ensure certainty 
of proceedings and fairness to all parties. 
 
HAILULU v ANTI-CORRUPTION COMMISSION AND OTHERS (HC) 
DAMASEB JP 
2010 NOVEMBER 2, 11 
 
Practice—Trial—Postponement—Postponements are not there for the asking—Parties do not 
have right to postponement—Whether or not to grant postponement within discretion of court. 
Costs—Scale of costs—Defendants seeking postponement at last minute due to non-
availability of instructed counsel—Court not wholly satisfied with explanation—Defendants had 
also not prepared adequate discovery—Court awarding costs of postponement against 
defendants on attorney and client scale. 
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