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SOUTH AFRICAN LAW REPORTS

Constitutionality of customary-law marriage requirement that bride be handed over to bridegroom’s family

In a dispute over who was entitled to bury the deceased, the High Court found that it was no longer an essential prerequisite for the validation and existence of a customary-law marriage that the bride be handed over to the bridegroom’s family. The custom imposing such a requirement, it found, was inherently discriminatory.  LS v RL 2019 (4) SA 50 (GJ).
‘Poverty’ as ground of unfair discrimination

The High Court found that the South African Police Service’s human resources allocation policy in the Western Cape resulted in unfair discrimination against black and poor people. In reaching this conclusion the court confirmed that ‘poverty’ amounted to a ‘prohibited ground’ of discrimination under the Equality Act (4 of 2000). Social Justice Coalition and Others v Minister of Police and Others 2019 (4) SA 82 (WCC).
Magistrate’s judgment rewritten by attorney with approval of magistrate

A magistrate hearing an action for damages for unlawful arrest found in favour of the claimant. However, it came to light that the final judgment handed down by the magistrate had in fact been drafted by the attorney of the claimant with the magistrate’s approval. In review proceedings before it, the High Court found the magistrate concerned to have committed misconduct in breach of the requirement that judicial officers act with impartiality and independence. The High Court set aside the judgment. Minister of Police v Vowana and Another 2019 (4) SA 297 (ECM)
SOUTH AFRICAN CRIMINAL LAW REPORTS

What is an appropriate sentence for possession of child pornography?

The appellant was convicted of 18 644 counts of possessing child pornography, much of which constituted hard-core and violent pornography involving babies, toddlers and teenagers. The court held that, although not the manufacturer thereof, his mere possession created a market for the illegal industry, and every image reflected the sexual violation of and impairment of dignity of a child, each time it was viewed. His personal history of childhood abuse was a mitigating factor, however, and his 15-year sentence was reduced to 10 years. 

S v Beale 2019 (2) SACR 19 (WCC)

Fundamental rights of children in detention

Two-year-old twins were taken by the police to the cell where their mother was unlawfully being detained and kept overnight, the mother having to breastfeed them. Other women older than 18 years also occupied the cell. The court held that where the detention of a mother was in violation of her constitutional rights and unlawful, the children’s rights were also violated and their detention unlawful. Further, even if the detention of a mother were lawful, the detention of her minor children with her was unconstitutional if in violation of the provisions of s 28(1) of Constitution. Afrika and Others v Minister of Police 2019 (2) SACR 77 (GP)

Presumption that owner of vehicle was driver thereof not applicable to trailer in moving violations

The presumption in s 73(1) of Act National Road Traffic Act 93 of 1996 that the owner of a motor vehicle was the presumed driver thereof, with respect to moving violations, was not applicable to the owner of a trailer. Different considerations applied in respect of the presumption in s 73(2) relating to stationary violations. Brackenfell Trailer Hire v Minister of Transport 2019 (2) SACR 62 (WCC)
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